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Arthur A. Hartinger (SBN: 121521)
ahartinger@meyersnave. com
Linda M. Ross (SBN: 133874)
lross@meyersnave.com
Jennifer L. Nock (SBN: 160663)
jnock@meyexsnave.com
Michael C. Hughes (SBN: 215694)
mhughes @m eyersnave. c om
MEYERS, NAVE, RIBACK, SILVER &WILSON
555 12`" Street, Suite 1500
Oakland, California 94607
Telephone: (510) 808-2000
Facsimile: (510) 444-1108

Attorneys for P1ainUff
City of San Jose
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IN THE SUPERIOR COURT FOR TI~I:

COUNTY OF SANTA CLARA
i )7~C]/2Zl~S?~

SAN JOSE POLICE OFFICCRS' Case No. ll2CV225926 ~ ~ y~}/ZZ(e~a )L`
ASSOCIATION, ~ / y C // 2 z~'gy$~~Z~yZZ,g~y

Plaintiff, DECLARATION OF ARTHUR A.
v. HARTINGER IN SUPPORT OF

DEFENDANT CITY OF SAN JOSE'S
CITY OP SAN JOSE AND BOARD OF MOTION TO CONSOLIDATE AND STAY
ADMINISTRATORS FOR POLICE AND
FIRE DEPARTMENT RETIREMENT PLAN
OF CITY OF SAN JOSE,

Defendants.

Hcarin¢•

Date: August 23, 2012
Time: 9:00 a.m.
Dept: 2
Judge: Hoa Patricia Lucas

Complaint Filed: June 6, 2012

Trial Date: None Set

I, Arthur A. Harfinger, declare:

1. I am an attorney licensed to practice law in all courts of the State of California. I

am a principal a[ the law firm of Meyers, Nave, Riback, Silver &Wilson. The following facts are

within ~y personal laiowledga, and if called upon to testify, I could and would testify competently

thereto.
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2 Meyers Nave is counsel for the City of San lose (the "City") iu the above-

referenced action, San Jose Police Officers Assn v. City of San Jose, et al.; Santa Claza County

Case No. 112CV225926. Meyers Nave is also counsel for the City in the following Santa Clara

County Superior Court Cases:

Robert Sapfen, et al. v. Cidy of San Jose, et al.;
Santa Clara County Superior Cour[ Case No. 112CV225928.

Teresa Harris, et al. v. City ofSan Jose, et al.;
Santa Clara County Superior Court Case No. 112CV226570.

John Mukhar, et al. v. City of San Jose, et al.; and
Santa Claza County Superior Court Case No. 112CV226574.

AF5CME Loca1IOL v. City of San Jose, et al.;
Santa Clara County Supenor Court Case No. 112CV227864.

3. San Jose City Manager Debra Figone is a defendant in thefour cases listed in the

preceding pazagraph (the Sayien, Harris, Mukhar~, and AFSCME Actions). Meyers Nave is

counsel for City Manager Fi~one in these actions.

4. I have attached as Exhibit A to this declazation a true and correct copy of the

Argument in Favor of Measure B, which appeared in the June 5, 2012 Pension Modification Ballot

Measure, I printed the attached copy from the website of the City Clerk of the City of San Jose on

', Tuesday, July 31, 2012. This Argument states: "The city will seek judicial review before changes

are implemented to minimize legal disputes" The wcbsite for this document is:

h[tp://wwwsanj oseca.gov/clerk/elections/2012 1ection/ballotaz{,wnentinfavor.pdf.

5. I have attached as Exhibit B to this declazatiorc a true and correct copy of the

Rebuttal to Argument Against Measure B, which appeared in the June 5, 2012 Pension

Modi&caUOn Ballot Measure. I printed the attached copy from the website of the City Clerk of the

City of San Jose on Tuesday, July 31, 2012. This Rebuttal states: "Upon voter approval of _

Measure $the city will immediately seek a judicial review to minimize the cost of legal

disputes." The website for Uiis document is:

http://www. sanj oseca. gov/clerk/elections/2012Election/rebuttalagainstmeasure.pdf.

///
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6. I have attached [o this declaration as Exhibit C a true and correct copy of a March

6, 2012 memorandum from San Jose City Councilmember Sam Liccardo to the San Jose Mayor

and City Council in which Councilmember Liccardo recommends that the City file an action to

determine the validity of Measure B in California Superior Court or in aU.S. District CouR

immediately upon passage of the measure.

7. At the March 6, 2012 City Council meeting, the City Council adopted

Councilmember Liccazdds recommendation. The minutes of that meeting have not been

finalized.

8. I have attached at Exhibit D to this declararion a We and correct copy of a

declaca6on that attorney Christopher E. Platten fried in the federal action entitled: City of San

Jose v. San .lose Police Officers' Assn, et al.; U.S. District Court Case No. a 12-cv-20904-LHK

(CiTy's Federal Action).

9. In Paragraph 1 of his declaration, Mr. Platten states that he is one of the attorneys

for San Jose Firefighters, IAFP Local 230 ("Firefighters Local 230") and City Association of

Management Personnel, IFPTE Loca121 ("IFPTE Loca121").

10. In Paragraph 1 of his declaration, Mr. Platten states that he is one of the attorneys

who filed tihe Sapien Action (Sapien, et al. v. City of San Jose, et al., Case No. 112CV225928): In

this paragraph, he also states that the individual named plaintiffs in the Sapien action aze or were

members of San Jose Firefighters 230.

1 1. In Pazagcaph 2 of his declaration, Mr. Platter states that he is one of the attorneys

who filed the Mukhar Action (Mukhar, et al. v. City of Snn Jose, et al., Case No. 112CV226570).

In this parageaph, he also states that the individual named plaintiffs in the Mukhar Action are or

were members of IFPT~ Loca12L

12. In Pazagraph 3 of his declaration, Mr. Platten states that he is one of the attorneys

who filed the Harris Action (Harris, et al. v. Ciry of San Jose, e! a1., Case No. ll2CV226574). In

this paragraph, he also states that the individual pained plaintiffs in the Mukhar Action are or were

members of Operatin6 Engineers Local 3.

///
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13. In Paragraph 5 of his declaration, Mr. PIaLYen states that

Prior to the date the City Council voted to place Measure B on the ballot for the
June election in the course oPnegotiations on behalf of Loca1230 and Loca121
with representatives of the City, I repeatedly advised these representatives that
provisions of the proposed ballot measure were fatally unconstitutional under both
state and federal constitutions.

14. I understand, based on information and belief, that AFSCME Local 101 approved a

letter to the San Jose Mayor and City Council dated August 3Q 2011. I have attached a copy of

this letter as ~xhibiC E to this declazation. The letter identifies Yolanda Cruz, President, AFSCME

Local 101, as an author. The letter states tihat:

[C]harter amendments to limit retirement benefits for current city employees and
retirees — as proposed in the July 5, 2011 draft proposed ballot measure —would
cleaz~ly violate the California and United States Constitutions.

15. On June 5, 2012, the CiTy filed an action for declazatory relief in U.S. District

Court, Northern District of California, entifled Ciry of San Jose v. San Jose Polrce Officers'

Association; el al., U.S. Northern District Case No. 5:12-CV-02904-LHK ("City's Federal

Action"). The case was assigned to the Honorable Judge Lucy Koh in the Court's San Jose

16. On July 3, 2012, my f rm filed, on behalf of the City, its First Amended Complaint

("City's Federal FAC") in the City's Federal Action. I have attached a true and correct copy of

the City's Federal PAC to this declazation as Exhibit F.

17. As of July 10, 2012, the City had served its FAC on all defendants.

18. On July 20, 2012, defendants IFPTE Local 21, Operating Engineers Local 3, and

Firefighters' Local 230 answered the City's Federal PAC.

19. I have attached a true and correct copy of IFPTE Local 21's Answer to the City's

~ Federal FAC as Exhibit G to this declaration.

20. I have attached a true and correct copy of Operating Engineers Local 3's Answer to

the City's Federal FAC as Exhibit H to this declazation.
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21. I have attached a We and correct copy of Firefighters' Local 230's Answer to the

Ciry's Federal FAC as Exhibit I to this declazation.

22. On June 26, 2012, Firefighters' Local 230 and IFPTE Local 21 filed a motion to

dismiss the CiTy's Federal Action. I have attached a true and correct copy of Firefighters' Local

230's memorandwn in support of their motion to dismiss as Exhibit J to this declazation.

23. In their Motion to Dismiss, Firefighters' Local 230 and IFPTE Loca121 initially

stated that their state-court actions were seeking declazatory relief regazding federal law. -These

unions subsequently filed an "errata" removing all references to federal claims in the state-court

actions. I have attached a true and correct copy of Firefighters' Local 230's "errata" as E~ibit K

to this declaration.

24. On July 16, 2012, the POA filed a motion to dismiss the City's Federal Action.

25. On July 18, 2012, Judge Koh ordered the unions to meet and wnfer to consider

', filing a single consolidated motion to dismiss. I have attached a true and correct copy of Judge

Koh's July 18, 2012 Order as Exhibit L to this declazation.

26. The unions were unable to agree to file a consolidated motion, but did agree to file

a consolidated reply brief and to have their motions heazd in a single heazing. I have attached a

true and correct copy of the paRies' July 24, 2012 status repoR to Judge Koh as E~ibit M to this

declazation.

27. The consolidated heazing on the unions' motions to dismiss the City's Federal

Action will take place on October 4, 2012. I have attached a true and correct copy of Judge Koh's

July 24, 2012 Order setting a consolidated October 4, 2012 heazing as Exhibit N do this

declaration.

28. On June 6, 2012, the morning aiier the election, unions, City employees, and

retirees began filing state-court actio~~s against the City in Santa Claza County Superior CouR. As

of today (August 1, 2012), five state-court actions have been filed by unions or their privies

against the Ciry.

///
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29. On Tune 6, 2012, the Police Officers' Association ("POA") filed the first state-court

action against the City for declazatory and injunctive relief (San Jose Police Officers' Association

v. City ofSa~a Jose, et al.; Santa Clara CounTy Superior Court Case No. 112CV225926 ("POA

Action").)

30. On 7uly 5, 2012, the POA filed its First Amended Complaint ("POA's FAC"). I

have attached a true and correct copy of the POA's FAC as Exhibit O to this declazation.

31. The POA Action has been assigned to Department 2. The City's responsive

pleading must be filed by Monday, August 6, 2012. No discovery has been propounded, and the

initial CMC is scheduled for October 16, 2012.

32. On June 6, 2012, five individuals filed astate-court action against the City for

declaratory, injunctive, and mandamus relief enrided Robert Sapien, et al. v. Ciry of San Jose, et

al., SantaClaza County Superior Court Case No. 112CV225928 ("Sapien Actiion°). I have

attached a We and correCY copy of the Sapten Complaint to this declaza6on as E~ibit P. I have

not attached the complaints two eachibi[s, which aze lengthy (exhibit one contains excerpts from

San Jose's Municipal Code and e~ibit two is a copy of Measure B).

33. The City and Ms. Figone answered the Sapien Action on 7uly 6, 2012. In late Sune,

the Sapien plainfiffs propounded a Request for Production of DocwnenYS (set one) and Special

Interrogatories (set one). The City's responses are due on August 9, 2012. The initial CMC is

scheduled for October 16, 2012 in Departrnent 8.

34. On June 15, 2012, four current or former City employees filed astate-court action

against the City for declaratory, injunctive, and mandamus relief entitled Teresa Harris, et al. v.

City of San Jose, et al., Santa Clara County Superior Court Case No. 112CV226570 ("Harris

AcUOn"). -

35. On July 3, 2012, the Iiar~r•is plaintiffs filed a Pirst Amended Complaint ("Flurr~is

FAC"), dropping Plaintiff Suzann Stauffer. I have attaohed a tme and correct copy of the Lianas

FAC to this declaration as Exhibit Q. I have not atkached the FAC's two exhibits, which are

lengthy (exhibit one contains excerpts from San Jose's Municipal Code and exhibit two is a copy

of Measure B).
6
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36. The City and Ms. Figone answered the Harris PAC on July 27, 212. No discovery

has yet been propounded, and the initial CMC is scheduled for October 23, 2012 in Department 9.

37. On June 15, 2012, five current or former City employees filed astate-court action

against the City for declazatory, injunctive, and mandamus relief enfided John Mukhar, et al. v.

City of San Jose, ed al., Santa Clara County Superior Court Case No. 112CV226574 ("Mukhar

Action"). I have attached a true and correct copy of the Mukhar Complaint to this declaration as

Exhibit R. I have not attached the complainP s two exhibits, which are lengthy (e~ibit one

contains excerpts from San Jose's Municipal Code and exhibit two is a copy of Measure B).

38. The City and Ms. Figone answered the complaint on July 6, 2012. No discovery

has been propounded, and the initial CMC is scheduled for October 23, 2012 in Department 8.

39. On July 5, 2012, AFSCM~ Local 101 filed astate-court action against the City for

declaratory, injunctive, and mandamus relief entitled Arnerican Federation oJ~State, County, and

Munbeipal Lmpdoyees, Local l01 v. Cary of San Jose, et al., Sanis Claza County Superior Court

Case No. 112CV227864 ("AFSCME Action"). I have attached a true and corsect copy of the

AFSCME Complaint to this declaration as Exhibit S

40. The AFSCML Complaint was filed on July 5, 2012 and defendants have not yet

answered. No discovery has yet been propounded, and the initial CMC is scheduled for

November 13, 2012 in Department 8.

41. At present, the Ciry's Federal AcUOn encompasses all legal issues in the state-couR

actions except two: AFSCME's bill-of-attainder claim and AFSCME's ultra-vires-tax claim. The

only reason the City's Federal FAC does not address these claims is because AFSCME filed its

complaint after the City filed its FAC. The City intends to amend its complaint to add these two

issues.

42 The City has filed a Notice of Related Cases in each of the state-court actions. I

have attached a Vue and correct copy of the City's Notice of Related case from fhe POA Action to

the declazation as Exhibit T.

43. I have attached a true and correct copy of the City's Notice of Related case from

the Sapien AcUOn Co the declaration as Exhibit U.
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Hmris Action to the declaration as L'xhibit V.

45. I have atitiached a tnze and correct copy of the CiTy's Notice of Related case from

the Mukhar Action to the declazation as Exhibit W.

46. I have attached a true and correct copy of the City's Notice of Related case from

[he AFSCME Action to the declaration as Exhibit X.

47. In each of the above referenced Notices of Related Cases, the City indicated that it

would be filing this motion to consolidate and stay the state-couR actions.

48. On July 17, 2012, AFSCME filed a "Response to Defendants' Notice of Related

Cases." In its response, AFSCME did not dispute that the cases were related. It also opposed

consolidation of the state-court actions. According to AFSCME, "[t]here are several distinct legal

and factual differences in the related cases which makes consolidation of the actions

inappropriate."

49. On July 17, 2012, John McBride of Wylie, McBride, Platten &Renner (counsel for

plaintiffs in the Sapien, Mukhar, and Harris Actions, and counsel for defendants Firefighters'

Loca1230, IPPTE Local 21, and Operating Engineers Local 3 in the Ciry's Federal Action), wrote

to Judge Lucas in Department 2. Mc McBride wrote ShaC, "[n]o objection to the NoUCes oP

Related Cases leas been filed and i[ would appear that an order that they aze related to the [POA

Action] pursuant to CRC 3300(h) would be appropriate." I have attached a true and correct copy

of Mr. McBride's July 17, 2012 letter to this declazation as Exhibit Y. I did not include the

exhibits to My McBride's letter in Exhibit Y. Those exhibits aze vazious Notices of Relates Cases

that appeaz elsewhere in this declaration as exhibits.

50. On July 23, 2012, I wrote to Judge Lucas in Department 2 andstated that [he City

of San Jose agreed with Mr. McBride that the five state-court actions are related to each other. I

also indicated that these cases were relatod to the City's Federal Action. I have. attached a true and

correct copy of my letter as Exhibit Z to this declaration

///

///
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51. On July 3Q counsel for the POA requested that the City stipulate that the five state-

court actions are related. The City agreed. I signed the stipulation on behalf of the City and sent it

back to the POA. As of the date that I filed this declaration, I have not heard whether the other

parties have signed the stipulation.

51. The City's Federal Action is the only action that includes all parties and their

privies. In fact, the City amended ita original federal complaint to ensure that all stakeholders

were united in a single action.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that I executed this declaration on August ~ 2012 in Oakland,

California.

Arthur A. Hartinger

1943709.1
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EXHIBIT A



Argument in Favor of Measure B

Annual retirement costs skyrocketed from $73 million to $245

million over the last decade, causing service cuts throughout the

city. The City's share~of retirement costs exceeds 50°s of

payroll, far more than the 6.2~ of payroll private employers pay

for social security. Retirement costs consume more than 20°s of

the general fund and are projected by independent actuaries to

increase for years. This is unsustainable.

Many city retirees receive more than $100,000 per year, plus

healthcare benefits.

Future generations of taxpayers will have to pay billions of

dollars for unfunded liabilities created by the retirement plans.

Measure B would protect retirement benefits already earned by

current employees but would reduce the cost to the. city by making

changes going forward. It would not cut current payments to

retirees. It would prohibit spiking of pension benefits.

Current city employees will pay a larger share of the cost of

retirement benefits, a step already taken by over 200 California

cities. New employeesand the city would share the cost of

retirement benefits with a 50/50 match in a new lower-cost plan.

Over 100 California cities have adopted lower-cost plans for new

employees.

City employees are presently paying less than 1/4 of the cost of

their retirement benefits. Private sector employees usually pay

1/2 of the cost. .Measure B will require current city employees

to pay more than 1/3 ofthe cost of their retirement benefits and

new city employees to pay 1/2of the cost of their retirement

benefits.

The City Charter gives the voters the right to change retirement -

benefits. The city will seek judicial review before changes are

implemented to-minimize legal disputes.

Mayor Reed, Vice Mayor Nguyen, and Councilmembers Constant,

Herrera, Liccardo, and Oliverio support Measure B.

Vote yes on Measure B for pension reform.
www.saniosefiscalref orms.com



Signatories

Chuck -Reed, Mayor of San Jose

Matthew Mahood, President & CEO, San Jose Silicon Valley Chamber of

Commerce -.

John Roeder, President, Santa Clara County Taxpayers Association

Suzanne Salata, San Jose Small Business Owner

Fernando R. Zazueta, Attorney at law
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Re tal to Argument Against 1 lure B

Measure B follows California law. The California Constitution
grants the City authority to change employee compensation. The
City Charter gives voters the right to change retirement
benefits. The Municipal Code allows the City to require
employees to paymore for retirement benefits, which is an
element pf Governor Brown's pension reforms and was recommended
by the Santa Clara County Grand Jury. -

Governor's Proposal:
http://aov.ca aov/does/Twelve Point Pension Reform 10.27.il.ndf

Grand JuryReport:
http~//wwwscscourt ora/court divisions/civil/c4i/2010/CitiesMUs
tReinInUnsustainableEm to eeCosts. df

Measure B would also allow employees who wish to pay less for

retirement benefits to choose a lower cost optional plan that

saves them and the City money..

Upon voter approval of Measure B,-the city wi11 immediately seek

a judicial review to minimize the cost of legal disputes. See

the 1ega1 opinion of outside counsel:

httq•//www sanioseca aov/mayor/goals/budget/PDF/MeyersNavePUblic.

LegalOpinion.pdf

A Stanford report found that San Jose public safety retirees'

average annual pension benefit ($90,612) is the highest of any

independent pension system in California.

httn~//sienr Stanford edu/system/files/shared/Dubs/naoers /ydf/Na

tion More Pension.odf

The City Auditor found that disability retirements among San

Jose.'s sworn employees are considerably higher than other

jurisdictions and 67~ of £ire retirees were receiving disability

retirement payments. Some employees granted disab ility

retirements were working full time in their regular job right up

to when they separated from the City. The Auditor recommended

the City Charter be amended to reform the system.

htto•//www sanioseca.aov/auditor/AUditReports/1102/1102 pdf

The City engaged in hundreds of hours of negotiations with 11

employee unions, including 20 sessions with state mediators, but

was unable to reach agreement on language for Measure B.

Vote yea on Measure H.
www saniosef iscalref orms.com

Rebuttal to Argvsent Against Measure 8
Order of Signers



Marcia Fritz, Prc~ident, California Foundati~A for Fiscal

Responsibility

Dakin Sloss, Director, CaliforniaCommon Sense

James Duran, Chair, Hispanic Chamber of Commerce, Silicon Va11ey

Brian J. B1ach, Pension Consultant

Donald P. Gagliardi, Attorney at Law
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cm of 3~

S~v JosE
GPCIDI, O[ SILICON VALLEY:

To: MAYOR AND CITY COUNCIL

SUBJECT: REVISED 2~9'IREMENT
REF(}RM BALLOT MEAL

APPROVED;

COUNCIL AGENDA .3/6/12
TTGM 3.5

Memorandum

FROM: Councilmember Sam Liccazdo

DATE: March 6, 2012

_~ / Z

RECOMMEND Itl S: /
Should the contempla ed iU~measure be approved by the voters, no later than immediately upon

the certification of the passage of the. measure by the Registraz of Voters, direct the CityAttomey to

file an action for declaratory retief in the trial court of competent jurisdiction. In filing tlie.action,

the City shall seek ajudicial determination of whether the CiTy may adjust the compensation oP

current employees througk additidnal retirement contributions or pay reductions.

Bncxcxou~vn
The City has fairly and fu11y oegoUated the proposed ballot measure over the last 9 months in

accordance wilh governing law, including the Seal Beach decision Throughout that time, the

Council has assiduously considered the legal opinions of the City Attorney and outside wunsel, and

has cazefully evaluated the azguments posed by attorneys representing our unions.

The Council has very good reason to believe that the proposed ballot measure will survive a legal

challenge. Our unions' attorneys have asserted that the courts will not abide by an approach in which

City can prod an employee tomake the elecfion to choose a lower tier of benefits, by requiring

payment o£a lazger contribution to the plan if the employee declines to do so. Through the last nine

months, we have seen ten of our eleven bazgaining emits propose voluntary "opi-in" plans with

reduced benefits, seemingly conceding the legality of the use of VEP's in the City's current proposal.

Three of the unions have proposed to "encourage" that election of a lower lierof benefits by reducing

compensation for tliose who decline to "opt in." Two more unions have even proposed to mandate

increasingly severe reducAOns in pay if a specifio percentage of otker employees in the same

bargaining unit decline to choose the alternative tier of benefits. We also know that in the months

prior to these negotiations, several unions agreed to increase employee contributions to their

unfunded liabilities. Our unions' own actions and proposals appeaz to validate the lawfulness of the

proposed reforms before us. -

While I would not be vofing to put a measure on the ballot if 1 did not feel confident of its lawfulness,

it is oUviousty not a view shared by atl of my wlleagues. 1 propose that we approve a resolution to

ensure that we seek a tegal blessing from a state Superior Court or a U.S. District Court immediAtety

upon passage of the measure.
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Case5:12-. 2904-LHK Documentl0 FiledOE 12 Pagel of 2

JOHN McARIDE, ESQ., SBN 36458
jmcbride@wmpdaw.com
CHRISTOPHER E. FLATTEN, ESQ., SBN I t 1971
cplatten@wmprlaw.com -
MARK-S. RENNER, ]3SQ., SBN 121008
mrenner "r(Dwmprlaw.com _
WYLfE, MCBRID&, FLATTEN & RENNER
212SCanoas Guden Avenue Suite 120
San lose, CA 95125
Telephone: 408.979.2920
Facsimile: 408.979.2934

Attorneys for Defendant
San Jose Firefighters, IAFP Loca1230

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA, 5AN JOSE DIVISION

CPi'Y.OF SAN JOSE,

Plainaf~

vs

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE FIREFIGHTERS,
I.A.EF. LOCAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGGMBNT PERSONNCL, [FPTE,
LOCAL 21,

Defendants.

Case No. Cl2-02904 LHK PSG

DECLARATION 4F CHRISTOPHER E.
FLATTEN IN SUPPORT OF SAN JOSE
FIREFIGHTERS I.A:F.F. LOCAL 230'S CT
AL., MOTION TO DISMISS

Date: October 4, 2012
Time: 130 p.m
Ctrm: 8
Judge: Hon. Lucy H. Koh

I, Christopker E. Flatten, declare:

1. [ am one of the attorneys for defendants San Jose Rirefighters, IAFF Local 230 and

City Association oP Management Personnel, [FPTE, Local 21. I am also one of the attorneys who

filed the lawsuit entitled Sapien, et al v. City of San Jose, et al. on June 7, 2012 (See RJN No. I).

The individual named plaintiffs in that lawsuit are or were members of defendant San lose

Firefighters, IAFP Local 230. We have initiated discovery in these lawsuits.

2. I am also one of the attorneys wlio fated the lawsuit entitled John Mukhar, ct al. v.

DBCLARAT~ONOPCHRISTQPBER P..PI.ATTI3N MS[1PP02T OF M6T[ON TO DISMISS-Cast NaC12-02904 LHK PSQ II
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Ciry of San Jose, et aL (See RJN No. 2), Sled on June 16, 2012. The individual plainriffs in Uiat

lawsuit aze of were members of and represented by City Association of Management Personnel,

IFPTC Loca121, defendant. herein.

3. I em one of the attorneys who filed the lawsuit entitled Hazris, et al, v. City of San

7ose.(See RJN No. 3). Lach of the plaintiffs in that lawsuit are or were employed by the City of San

Jose, and azc or were members of and represented by Operating Engineers, Local 3, an employee

association which has exclusive bargaining rights for its members with the City of San Sose.

4. As of the date of this declaration is signed.I am informed and believe and thereon

declaze neither Local 230 nor Locat 21 have been served with process iii this federal lawsuit

5. Peior ro the date the Ciry Council voted m place Measure B on the ballot for the June

election in the course of negotiations on behalf of Local 230-and Local 21 with representatives of

the City, I repeatedly advised these representatives that provisions of the proposed ballot measure

were fatally unconstitutional under both state and federal c6ns6tudons.

I declue under penalty of pequry tktat the foregoing is aue and correct. Executed on June 26,

2012, at Sari Jose, California. -

(s/Chrlstophzr E. Platen
CHRISTOPHER E. FLATTEN

L\0230V22]9\p~dldeci pleucn dismiss.docx

OCCLARnT10N 0[CHRISTOPHER h. FLATTEN MSOPPORT OF MOTION'fO ~ISMSSS'. 6~seNaC¢-0290A LMK PSG 2
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August 30, 2011

VfA EMAi4 &HAND DELIVERY

Nonorabl.e Mayor and City Council
200 E. SanCd Clara Street
San Jose,CFi95113

Dear Mayor.Reed and Council Members:

On August 30, 2011, the LeglslatMe Councll6ureau issued an opipion clearly stating
that ehe Clty oP San Jose does not have the authority to declare a Ftscal and Pub(Ic
SaPery Emergency due to ongoing budget shortfAlls: It further stated that charter
amendments to Ilmfc retirement benefits far currenC city employees and retirees - as
proposed [n the July S, 2011 draft proposed ballot measure -would clearlyvfolata
the California and United States Constitutions, This follows a slmllar opinion
released by the State Attorney General's offtce hlghllghCing the legal weakness of
the proposed State of Emergency.

Given the overwhelming evidence thaC the City of San Jose lacks the legal authority
Co enacT a State of Emergency and pension measures as proposed, we request that
you officlallywlthdraw these propoiais,

We all recognize the budget challenges fadn$ the City of San Jose, and are united fn
our commitment to addressing these Issues (n n constructive,. fair, open and legal
manner. Our goal is to develop satutlons to the budgetary problems facing the c(ty,
~while.simultaneou~ly malntain~ing vlCal cIry services and protecting the rights of the
city workforce. As you are aware, we have made subskantive proposals to address
unfunded pension IlaBllitles, including the d0velopment of a 2nd tier for new
employees, a cap on total pension payouCs, and triggers to increase contribution
rtes and elltnlnate some CgiA's should funding fa11 6'e(ow 75%. These proposals
will greatly reduce the volaNllry of penslofi.fund(nggoing forward, and offers a
shared sacrlfiea to ensure a healthy pension plan.



Continued efforts to advocate for proposals that clearly violate the Califor
nia and

united Seatas Constiwtions is at best a distraction to developing real and 
realistic

solutions to the budget dlfflcultles, and atworstwlll result In delay, Increased

antagonism with your workforce, and costly {egal fights at the taxpayers expense.

To date, the Legislative Council bureau has stated your proposals are

unco~stiCUrtonal, the StateAtLOrney General's office has Indicated similar concerns,

and CaIPERS'has recently issued a repor~Y highlighting the Iegal protections to which

currenC workers and retirees are entitled. The only legal argument supporting the

City proposals comes fram a IawJournat article authored by the same firm current~q

under cantrace with the Clry to conduct labor negotiations.

Should you continue with your advocacy for these suspect proposals, we believe city

workeYS and all San Jose resJdegts deseN~ an explanation clearly articulating why

yea believe tha,Leglstative Coundi, State Attorney GeneraPs .office and CaIPERS

~opiniohs are all in erYOr, including your legal Justification and citations, Falture to

provide such infotmatlon can only bevlewed as IndicaYfons that these proposals are

politically motivated, and evidence thaCthe Clty Is mote Interested In blaming

others For the challenges we face, rather than working together to resolve the

budgeC Issues and properly serve all San Jbsa residents,

We eagerly await your response.

Sincerely,

Tom Brlm, President Laverne S. Washington, President
Association oP Building; Mechanical Confidential Employees' Organization.(CEO),
and Electrical Inspeckors (ABMEI) AFSCME 4.ocai 101

Dan Rodriguez, Business Representative
International Brotherhood of
Electrical Workers (I6k1M, 1-owl 332

William H. Pope, Business Representative

Yoland~A. Cruz, President
Municipal Employees' Organization (MEF),
AFSCME Local 101
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Euthur A. Hartinger (SIIN: 121521) _
aliertingerQmeyessnave. com
Linda M. Ross (SBN: 133674)
]ross@meyersnave.com
Jennifer L. Nock (SBN: 160fi63)-
jnock@meyersnave.com
Michael C. Hughes (SBN: 215694)
mhughes@meyersnave.com
MEYERS, NAVE, RIBACK, SILVER &WILSON

and, California 94607
phone: (510) 808-2000
imile: (510) 444-11D8

meys for Plaintiff
of San Jose

UNTTED STATES DISTRICT WURT

NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVISION

CTTY OF SAN JOSE,

Plaintiff,

u

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE FIliEFIGHI'ERS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCME,
LOCAL NO. 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE INTHRNATIONAL UNION
OF OPERATING ENGINEERS, IACAL NO.
3; and DOES 1-10.

Defendants.

Case No. 5:12-CV-02904-LHK

FQ2ST AMENDED COMPLAINT FOR
DECLARATORY RELIEF

[28 U.S.C. Secflon 2201(a)]

Complaint Filed: June 5, 2012

Trial Date: None Set

INTRODUCTION

I. This declaratory relief action is brought to resolve a dispute arising under the

United States Constitution, including Article 1, § 10 -- the federal "conhacts clause" -- and the 5th

and 14~h Amendments: Under 28 U.S.C. § 1367(a), this Court also has jurisdiction over the state

law issues presented by this action, because they are part of the same case or controversy as the

federal law issues.

COMPLAINT
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2. The City of San Jose ("the Cit}~') is committed to providing services that are

essential to the quality of life and well-being of San Jose residents, including police protection;

fire protection; street maintenance; libraries; and cdmmunity centers ("Essenfial City Services").

3. The City's ability to provide Essential City Services has been and continues to be

threatened by draznaric budget cuts caused in large part by the climbing and unsustainable cos[ of

employee benefit programs, exacerbated by the economic crisis. For example, in the last few

yeazs, City payments for employee retirement costs have dramaflcally increased, from $107

million in 2009-10, to $245 million in 201 I-12, and are projected to be $319 million iu 2014-15 —

approximately 24% of the City's General Fund. In March 2012, Moody's downgraded San Jose's

general obligarion and lease revenue bonds, in part because of San Jose's "[i]ncreasing retirement

cost burden.°

4. In this conteact, the City Council voted to place Measure B on the balbt for the June

5, 2012 elecrion. A True and coaect copy of Measure B is attached hereto as Exhibit 1.

5. Measure B is intended to adjust posriemployment benefits in a manner that protects

the City's viability and public safety, at the same time allowing for the continuarion of fav post-

employment benefits for the City's workers. Without the reasonable wst containment provided in

Measure B, the economic viability of the City, and hence, the City's employment benefit

programs, will be placed at risk

6. An actual coahoversy has azisen and now exists between the pazties relating to the

legality of Measure B for which the City desires a declazation of rights. A declaratoryjudgment is

necessary to wnfim, that Measure B does not impair any vested rights, does not violate the

contracts clauses contained in the federal and state constiturions, and does not violate federal or

state due pmcess guarantees, or any of the other legal rights claimed by defendants. This

judgment is necessarybecause the defendants contend, on behalf of their members, that Measure

B contains provisions that violate employee vested rights to certain retirement contributions and

benefits and is (all or in part) a violation of the contracts clauses, federal and state due process

warantees, and other laws.

2
FIRST AMENDED CAMPLA[NT CASE NO. 5:12-CV-02904-LHK
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1 7. The CiTy contends that Measwe B does not violate employee vested rights. San

2 Jose is a Charter City with "plenary authority" to provide in its Charter for tt~e compensatlon of its

3 employees. The San Jose CiTy Charter reserves the Ciry's fight to create and azne¢d the CiTy's

4 retirement plans. The Ciry's Charter and Municipal Code peanit modification of employee

5 contriburion rates to the Ciry's retirement systems to defray unfmided liabilities as well as the

6 other cLaages contained in Measure B. City practices confirm this authority. For these reasons,

7 the City has retained the right for the City's voters to make changes to employee contribution rates

8 and to make the other changes contained in Measwe B.

9 S. - This action does not seek to recover any damages, attorneys' fees or costs against

10 the defendants, or any employees or retirees who may be impacted in tlils action. Phis is solely an

11 action for declaratory relief to confirm the legality of Measure B, so that the CiTy can begin

12 implementing its provisions in good faith.

13 9. 1`he City Council reasonably and responsibly a¢ticipated this legal dispute at the

14 time it wted to place Measwe B on the ballot, and thus incolpomted a grace period into the

15 measure with respect to the increased employee contributions —the component of the Measure

16 wiW the most direct economic impact on employees. The g`ace period delays implementarion of

17 increased pension contributions (wMch are an important component of the cos[ wntainmenU

IS sustainability features in Measure B) until June 23, 2013. This grace period is intended to permit

19 adjudication of the le~,mlity of this component of Measure B before it impacts CiTy employees

20 10. To implement Measure B in its enHrery, the City must develop administrative

21 procedures and draft implementing ordinances for submission to the CiTy Council. The City must

22 move e~cpediHously in these efforts, in order to implement the various provisions of Measure B.

23 11.. In light of the threat to Essential City Services, the e~cpress grace period referenced

24 above, and the need for the City to begin implementation of Measure B, it is urgent that the Court

25 swiftly adjudicate the legality of Measure B. The City asks this Court to place this matter on a

26 preferential and expedited schedule to confian that the changes enacted in Measwe B are lawful,

27 and thus inirially resolve the controversy.

28

3
FIRST AMENDED COMPLAINT CASE Nn.5:12-CV-02904-LFIIC
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PARTIES

12. Plaintiff City of San Jose is a California municipal coipornfion, organized as a

Charter City under the California Constitution and laws of the State of California. The CiTy

provides its residents with essenlial services such as police protecrion, fire and emergency

response, libraries, pazks and community centers. 1'he City has provided its employees with a

generous variety of fringe benefits, including hvo defined benefit pension plans and retiree health

benefits, among other benefits. The City comprises various constiNent boazds and divisions,

including the Boards of Administration for the San Jose Police and Fire Departrnent Retirement

Plan and the Federated Ciry Employees' Refirement System.

13. The San lose Police Officers Associafion ("SJPOA") is an employee association

that represents San Jose's police officers and negoriates with the City over the wages, hours and

other terms and conditions of employment for its members. The SJPOA contends tLat all or part

of Measwe B violates the vested rights of SJPOA members to certain refirement and other posU

employment benefits, and is illegal for other reasons.

14. The San Jose Fue Fighters, I.A.F.F. Loca1230 ("Loca1230") is an employee

association that represents San Jose's firefighters and negotiates with the City over wages, hours

and other terms and conditions of employment for its members. Loca1230 contends [hat all or

part of Measure B violates the ves4ed rights of Local 230 members to certain retirement and other

15. The Municipal Employees Federation ("MEF"), AFSCME, Local 101, is an

employee oro n;zation that represents a wide range of City employees and negotiates with the CiTy

over wages, hours and other temps and conditions of employment for its members. MEF contends

tUat all or part of Measure II violates the vested rights of its members to certain retirement and

other post-employment benefits.

16. The City Association of Management Personnel, IFPTE, Local 21 ("CAMP") is an

employee organization that represents CiTy management level employees and negofiates with the

City over wages, hours and other teens and conditions of employment for its members. CAMP

contends that all or part of Measure B violates the vested rights of its members to certain
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retirement and other post-employment benefits.

17. The International Union of Operating Engineers, Local No. 3 ("Local No. 3"), is an

employee orga~ilzaHon that represents City employees and negoriates with the City over wages,

horns and other terms and conditions of employment for its members. Local No. 3 wntends that

all or part of Measwe B violates the vested rights of its members to certain retirement and other

post-employment benefits.

t 8. The true names and capaciries of defendants sued as DOES 1 through 10 are

unlrnown to Plaiatif£ DOES 1 through 10 aze named as defendants because Plaiuriff is i~orant of

the names or idenfiries of other parties who contend that all or part of Measure B violates their

vested rights to retirement and other posriemployment benefits or is illegal for other reasons.

Plaintiff will amend this complaint to identify their names and capacifies when Plaintiffbecomes

awaze of them.

JURISDICTION AND VENUE

19. This Court has subject matter jurisdiction over this matter because one or more of

the disputes conceiniug Measure B arise under the federal Constitution. Further, Plaintiffs'

contenrions concexni¢g the pazallel provisions in the California Constitution arise from the same

hansactions or occu=reaces as the federal claims. The Court has personaljurisdicHon over the

parties because they are located and conduct business in this judicial district and this acfion arises

from wnduct occucriug in the City of San Jose.

20. Venue is proper in this district and ties division beca~vse the City and Defendants

aze located in this dishict and division.

INTRADISTRICT ASSIGNMENT

2t. Plaintiff City of San Jose is located in Santa Clara County. Defendants aze

employee organizations that represent City of San Jose employees affected by Measure B and on

information and belief have offioes located in Santa Clam County.
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1 GENEReV. ALLEGATIONS

2 22. -The Ciry of San Jose provides generous retirement and post-employment benefits

3 for its employees. The City provides hvo defined benefit pension plans for its employees, one for

4 police and fire employees ("Police and Fire Plan"), the other for all other "miscellaneous"

5 employees ("Federated Plan"), described generally as follows. Under Ne Police and Fire Plau, an

6 employee can retire at age 50 with 25 years of service, at age 55 with 20 years of service, or at any

~ age with 30 years of service. 1'he employee receives 2.5% of final compensation for each of the

8 firet 20 years of service. For each yeaz over 20 years, police receive an additional 4°/a. After 20

9 yeazs, fire fighters receive 3%for al] years of service. Police and fire employees receive monttily

10 payments constituN~g up to 90% of their final moutlily compensation and a yeazly COLA of 3%

11 per yeaz.

lZ 23. Under the Federated Plan, an employee cap retire at age 55 with 5 yeazs of service

13 or a[ any age with 30 years of service. The employee receives 2.5% of final compensation for

l4 each yeaz of service, and receives monthly payments constituting up to 75% of final monthly

15 compensation, and a yearly COLA of 3%per year.

16 24. The CiTy's yearly cost of pay for employee retirement benefits has dramatically

1~ increued, and has thus negatively impacted the Ciry's ability to provide Essential City Services.

I8 The increase in pension costs is attributable to enhanced retirement benefits, increased employee

19 salaries, and the downturn in the financial markets.

z0 25. Between Fiscal Years ("FY") 1998-99 to 2009-10, the City's annual contributions

21

22

23

24

25

26

27

28

for pension and retiree health benefits increased from approximately $54 million to $107 million.

(City Auditor Report, "Pension SustainabiliTy: Rising Costs Threaten The CiTy's AbitiTy to

Maintain Service Levels," pp. 18-22.) For FY 20 t 2-13, the Ciry's annual costs aze projected to be

$245 million, with contriburion rates of 66%for police and fire and 52% for Federated employees.

By FY 2014-15, the CiTy's annual contribution aze projected to be $3l9 million, with contdbulion

rates of more than 78°/a of payroll for police and fue and 65% of payroll for Federated employees.

(CiTy of San Jose, Future Retirement Costs SNdy Session, March 29, 2012.)

6
FIRST AMENDED COMPLAINT CASE NO. 5:12-0V-02904-LHK
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1 26. Because of rising retirement costs, the City has been forced to lay off employees

2 and reduce services. In the last few years, staffing has been reduced as follows: police officers ~..

3 (22%), fire departrnent (13.5%) (before restoration from federal grants), library staff (26%), and

4 pazlcs and recreation staff (35°/a). These cuts have resulted iu fewer police pahols, an increase in

5 violent crime, and reduced fire, library, pazks and other community services. ("Fiscal and Service

6 Level Emergency Report; An Evaluation of Conditions in the City of San Sose," Appendix A-

7 Impacts on Services, pp. 270-271, 289-290, 293, 297, 309-310.) -

8 27. On March 6, the City Council voted to call an elecrion on June 5, 2012 "for the

9 purpose of voting on a balbt measure to amend the San lose City Charter [o add a new Article

10 XV-A.° As presented to the voters, Measure B reads: "PENSION MODIFICATION. Shall the

11 Charter be amended to modify retirement benefits of City employees and rerirees by: increasing

12 employees' conhibutions, establishing a voluntazy reduced pension plan for current employees,

13 establish pension cost and benefit limitations for new employees, modify disability retirement

14 procedures, temporarily suspend refiree COLAs during emergencies, require voter approval for

15 increases in future pension benefits."

16 28. Measure B-is entitled "The Sustainable. Retirement Benefits andLompensation

17 Ac[." The "Findings" for [he Act state that the City's ability to provide its citizens with "Essential

18 Ciry Services" -- such as police and fire protec&on,. street maintenance and libraries -- is

19 threatened by budget cuts. (Secrion 1501-A:) The stated "Intent' of the Act is to "ensure the City

20 can provide reasonable and sustainable post-employment benefits while at the same fime

21 delivering Essential City Services." (Secfion 1502-A.)

22 29. Measure B contains the following provisions, aznong others:

23 A. Employee Conhibution Rates (Section 1506-A).

24 Beginning June 23, 2013, the Act requires that the compensation of ciurent employees ba

25 adjusted to defray the unfunded liabilities in their pension plans. The Ac[ requires employees [o

26 make additional contributions to the retirement system in increments of 4% of pensionable pay per

27 yeaz up to a ma~cimum of 16%of pensionable pay per year, but no more than 50% of the costs per

28 year to amortize any pension plan unfunded liabilities. The adjustments in compensation will be

7
FIRST AMENDED COMPLAINT' GSE NO.5:12-CV-02904-LI~IIC
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treated as additional retvement contributions to employees' retirement accounts.

B. VEP (Section 1507-A).

Under the Act, as an alternative to having their pay adjuste8, employees may voluntarily

opt into a "Voluntary Elecrion Prograzn.° Under this program, employees retain their yearly -

accrual m[e for years already served (2.5%per year Federated and 2.5°/a, 4%Police and Fue),

retain then maximum refirement benefit as a percentage oFpay (75°/a Federated, 90°/a Police and

Fire), pay employee con4rburions based on the eatisting Charter fomula, but do not pay far any

unfunded liability.

In exchange for no reducrion in pay, the VEP provides a different pension plan. The VEP

reduces the accrual rate £or fulwe service (2% per yeaz), raises the eligibility age for retirement

over time (55 to 62 for miscellaneous, 50 to 57 for safety), lunits cost of living adjustments to a

me~cimum of 1.5%based on the CPI, and requires "final compensation" to be determined by an

average of [he three highest yeazs of pay instead of one; among other changes.

Implementation of the VEP is contingent upon IRS approval. Unless and until the VEP is

implemented, employees are subject to the pay adjustment in Section 1506-A

C: Disability Retirements (Section 1509-A).

Under the Act, to receive a disability retirement; City employees "must be incapable of

engaging in any gainful employment for the City, but not yet eligible to retire." CiTy employees

aze considered "disabled" if they "cannot do the work they did before" and "cannot perform any

other jobs describeA in the CiTy's classificarion plan" or in the case of safety employees, "cannot

perform any other jobs described in the City's classification plan in the employee's deparhnent "

Determinations of disability will be made by an independent panel of medical experts appointed

by the City Council, with a right to appeal to an admi~istrarive law judge.

D. Emergency Measures to Contain Cost of Living Adjustments
(Section 1510-A).

Under the Act, if the City Council "adopts a resolution declaring a fiscal and service level

emergency, with a finding that it is necessary to suspend increases in wst of living payments to

retirees," the City may temporarily suspend cost of living adjustments in whole or in part for up to
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five years.

E. Supplemental Payments to Retirees (Secrion 1511-A).

The Act diswntinues the Supplemental Reriree Benefit Reserve and returns its assets to-the

appropriate retirement trust fund. Any supplemental payments to retirees may not be funded from

plan assets.

F. Retiree Healthcare (Section 1512-A}

The Act requires employees to contribute a minimum of 50% of the cost of retiree

healthcare, including both normal wst and unfunded liabilities.

G. Actuarial Soundness (Section 1513-A).

The Act requires that all retirement plans be subject to actuazial analysis before adoption,

that all plans be actuarially sound, and articulates broad objectives for tLe City's retiremenf

boazds.

H. Savings (Section 1514-A).

In the event a court deteanines that Section 1506-A is illegal, then to the maximum extent

permitted by law, an equivalent amount of savings shall be obtained flvough pay reductions,

wLich shall not exceed 4%per yeaz, capped at a macimum of 16% of pay. The Act includes

additional provisions for severance of any provisions that are somehow found unenforceable.

I. Future Changes (Sections 1503-A, 1504-A, 1505-A).

The Act supersedes ali other couflicNn~ or inconsistent "wage, pension or post-

employmen[ benefit provisions is the Charter, ordinances, resolutions or other enachuents." The

Act reserves to the voters the right to consider any change "related to pension and other post-

employmentbenefits." Subject to the lunits contained in the Act, the City Council has the

authority to take all actions necessary to effectuate the Act, with a goal that vnplementing

ordinances become effective by September 30, 2012. Many of the features of Measure B call for

ordinances to implement Measure B's provisions.
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FIRST CAUSE OF ACTION.
(Declaratory judgment, 28 U.S.C. §2201(a))

30. Plainriff incorporates by reference all paragraphs set forth above as though fully set

forth herein.

31. Defendants have asserted that Measwe B is illegal under federal and state ]aw.

Plaintiff seeks a declaratoryjudgment that We following provisions of Measure B do ¢ot violate:

the contracts clause of the United States ConsHturion, Article I, § 10; the contracts clause of the

California constitution, Article I, § 9; the takings ctause of [he 5'~ amendment to the United States

constitution; the takings clause of the California constitution, Article I, 19; the federal due process

guazantees of the 5'" and 14`~ amendments to the United States constitution; state due process

guarantees of the California consritutiou, Article I, section 7; the right to petition government

under the federal and state constitutions; separation of powers under the California constiNtion,

Article RI, section 3; breach of contract; violation of the Meyers-Milian-Brown Act, California

Government Code secfion 3500 et seq.; promissory estoppel; and violation of the California

Pension Protection Act, California constitution, Article XVI, section 17:

A.. Section 1506-A, Employee con4iburion rates. -

B: Section 1507-A, Voluntary election program ("VEP").

C. Section 1509-A, Disability retirement.

D. Section 1510-A, Emergency measure to contain COLAs.

E. Section 1511-A, Supplemental retiree benefit reserve.

F. Section 1512-A, Employee conKibutions towazds retiree healthcaze.

G. Section 1513-A, Actuarial soundness.

H. Sectlon 1514-A, Savings through compensation adjushnent.

I. Secfions 1503-A, 1504-A, 1505-A, Limits on future changes to refirement

benefits.

32. M actual conhoversy over the legality of Measure D has arisen between the CiTy

and Defendants. 1'he City contends that the employee compensation, contributions and benefits

affected by Measure B aze not vested contractual rights under the City's Charter, Municipal Code

10
FIRST AMENDED COMPLAINT CASE NO. 5:12-0V-02904-CHIC
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1 and put practices, and [hat each and every provision of Measure B is authorized under federal and

2 state law. Defendants contend that some or all of the employee compensation; contributions and

3 benefits affected by Measure H are vested conhactual rights and that parts or all of Measure B

4 violate their conslituliona] and other rights.

5 33. Ajudicial decision is necessary to determine whether Measure B can be

6 implemented to change the benefits addressed in the Measure. The decision is urgenfly needed

7 because the Measure provides that employees will begin paying the increased contribution rate as

8 of Tune 23, 2013, and because if the Measure is invalidated, the City must move quickly to reduce

9 personnel costs by other methods such as layoffs and fiuther reductions in services.

10 34. This suit seeks this Court's ruling declaring that the CiTy may implement Measure

11

12

13

14

15

16

17

18

19

20

21

22

23

241'i

25 '.

26

27

28

Q

PRAYER

WHEREFORE, Plaintiff City of San Jose prays for relief as follows:

L For ajudicial declaration under 28 U.S.C. § 2201(a) (The Declaratory

Relief Act) that Measure B does not violate the conhact clauses of the

federal or state constitutions, the takings clause of the federal and state

constitutions,federal or state consritutional rights [o due process, the right

to perition government, separation of powers, the Meyers-Milian-Brown

Act, promissory estoppel, or the California Pension Protection Act, does not

breach any contracts between the City and its current and former

employees, and does not impair any vested rights of the City's current and

former employees; and

CASE
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2. Foc a judicial declaration that the City may implement Measure Bas

enacted by the voters

DATED: 7uly 2, 2012 MEYERS, NAVE, RIBACK, SILVER &WILSON

19252522

BY /s/
Arthur A. Hariinger
Attorneys for Plaintiff
City of Sau Jose

12
5:12-0V-02904-LHK
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JOHN McBRIDE, ESQ., SBN 36458
jmcbride(a~wmnrlaw.com
CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
cnlatten wmorlaw.com
WYLIC, MCBRIDE, FLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.9792920
Facsimile: 408.979.2934

Attorneys for Defendant
City AssoeCation of Management
Personnel, IFPTL~ Looal 21

i)NPI'ED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION

CITY OF SAN JOSE,

Plaintiff,

vs.

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE FIREFIGHTERS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCMC,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE IN1'ERNATIONAI UNION
OF OPERATING ENGINEERS, LOCAL NO.
3; and DOES 1-10.

Defendant.

Case No. C 12-02904 LHK PSG

DEFENDANT CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE
LOCAL 2Ps ANSVf~R TO FIRST
AMENDEDCOMPLAINT FOR
DECLARATORY RELIEF

Defendant CiTy Association of Management Personnel, IFPTE Local 21 answers the

Amended Complaint on file herein as follows:

///

//

///

///

CRY ASSOCIATION OP MANAGLMCN'1'PBRSONNLI„IFPTE LOCAL2P5 ANSWER TO FIRS I'AMF:NDF.D COMPLAINT FOR

DECLARATORY RF.IJEF: Cxse NaCl2-029W LFiK YSG
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1 1. In answer to paragraph 2, Defendant denies that the CiTy of San Jose is committed to

2 providing services that are essential m the quality of life and well-being but admits that the City of

s San Jose is required to provide such services:

a 2. In answer to paragraph 3, based on the economic recession commencing in 2008 and

5 i[s after effects, Defendant is informed. and believes, and upon such information and belief, denies

6 that the City's ability to provide Essential City Services has been and continues to be threatened by

7 dramatic budget cuts causedin large part by the climbing and unsustainable cost of employee

s benefit programs. Defendant is without sufficient information to either admit or deny that in the last

9 few years, City payments for employee retirement costs have dramatically increased, and on that

io basis denies that allegation. Defendant is without sufficient information to either admit o~ deny that

- ll in Mazch, 2012 Moody's downgraded San Jose's general obligation and lease revenue bonds, in part

12 because of San Jose's "[i]ncreasing retirement cost burden," and on that basis denies that allegation.

13 3 In answer to pazagraph 4, this answering Defendant admits that City Council voted fo

1a place Measure B on the Tune 5, 2012 ballot and that Eachibit 1 is a hue and correct copy of said

is Measure and denies the balance of the allegations of said paragraph.

t6 4. This answering Defendant denies the allegations of paragraph5..

t7 5. This answering Defendant admits fo allegations contained pazagraph 6.

is 6. In answer to paragraph 7, this answering Defendant admits the allegation contained

i9 in the first sentence of said paragraph and with this exception, denies each and every other allegation

20 contained [herein.

zt 7. This answering Defendant admits fhe allegations contained in pa~agcaph 8.

22 8. In answer to paragraph 9, this answering Defendant denies that the City Council

as acted reasonably or responsibly. In answer to the balance of the allegations contained in paragraph

2a 9, this answering Defendant does not have sufficient information or belief concerning the intent of

xs the Ciry Council and oo that basis denies the balance of paragraph 9.

26 9. This answering Defendant admits [he allegations contained in pazagraph 10.

27 10. In answer [o paragraph 11, this answering Defendant denies the existence of a "threat

zs to essential City Services" and denies fhe need for p~efecential and/oe expedited schedule and with
z

CITY ASSOCIATION OF MANAGLMF,'NT PERSONNEL, IFMLLOCA1.2P5 ANSWER TO I'IHST AMENDED COMPLAMT FOR

DECLARATORY REL[CE Case No.C12-029041,1{K PSG
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1 these exceptions, admits the balance of the allegations in paragraph 1 L

1 11. In answer to paragraph l2, this answering Defendant denies that the San Jose Police

3 and Fire Department Retirement Plan and the Federated City Employees' Retirement System or the

a Boards of Administration thereof aze constihient boards or divisions of the City of San Jose and with

5 these exceptions, admits the balance of the allegations contained in paragraph 12.

6 12. This answering Defendant admits the allegations contained in paragraphs 13, 14, 15,

~ 16, 17, 19, 20, 21, 22 and 23.

8 13. To answer to paragraph 24, this answering Defendant is without sufficient

9 information to either admit or deny that the CiTy's yearly cost of pay for employee retirement

to benefits has dramatically increased, and has thus negatively impacted the City's ability to provide

u Essential City Services and on that basis, denies that allegation. Based on the. economic recession

~z commencing in 2008 and its after effects, Defendant is informed and believes, and upon such

t3 information and belief, denies that Ute increase in pension costsis attributable to enhanced

is retirement benefits and increased employee salazies, but admits that the increase in unfunded

is acwazially accrued liability pension costs is attributable to the downturn iu financial mazkets.

16 14. In answer Co paragraph 25, this answering Defendant admits that the City Auditor

t7 Report, "Pension Sustainability: Rising Costs Threaten The City's Ability to Maintain Service

~a Levels," pp.18-22 purports to set out the City's annual conhibufions between Fiscal Years 1998-99

l9 and 2009-10, however, Defendant is without sufficient information to either admit or deny the

20 accuracy of these figures, and on that basis denies the allegation. Based on statements contained in

21 the Mayor's June t4, 2011 Budget Message, the Defendant is informed and believes, and on that

22 basis denies the remaining allegations in paragraph 25. -

Z3 15. In answer [o pa~agrap6 26, based oo the economic recession commencing in 2008

i4 and ils after effects, Defendant is informed and believes, and upon such information and belief,

zs denies that the City has been forecd to lay off employees and reduce services because of rising

xe retirement costs. Defendant is without sufficient information to either admit or deny the remaining

i7 allegations in pacagcapN 26, and on that basis denies the allegations.

28 ~~~

3

CITY ASSOCIATION OF MANAGEMENT PLRSONNF,L, iFPTE [ACAL 21'S ANSWF,R TO FIRST AMENOGD COMPLAINT FOR

DECW RAiORY R6l,IP.F: Wse NO C12-02904 L[iK PSG
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l 16. This answering Defendant admits the allegations contained in paragraphs 27, 28, 29,

2 30, 31 and 32.

s 17. This answering Defendant denies the allegations contained in paragraph33.

4

5 AFFIRMATIVE DEFENSES

6 - As an for affirmative defenses Defendant alleges: i,

8 First Affirmative Defense

9 That this acfion for declaratory relief is uuwarcanted and unnecessary due W Uie multiple

to actions pending in the Santa Clara CounTy Superior Court in which the constitutionality of Measure

B will bcjudicially determined.

12 Second Affirmative Defense

13 That this court should exercise its discretion and refuse to enCertain this action brought under

14 28 U.S.C. §2201(a).

15 Third Affirmative Defense

16 ThaC the complaint herein seeks an advisory opinion, only, which fails to state a oause of

17 action under 28 U.S.C. §220 (a).

18 Fourth Affirmative Defense

l~ That this action should be barred by the doctrine of unclean hands because of the City's

zo conduct in failing W make required contributions to the Retirement Plans and unduly influencing the

v Boards of Administration of the Retirement Plans resulting in actuarially unsound retirement p(aus

22 which caused any threat to any abiliTy of the CiTy to essential services (if any exists).

23 - Fifrh Affirmative Defense

a4 Tha[ there aze pending state couR actions: Robert Sapien, e[ al. v. City of San Jose, Case Na

zs 112CV225928; San Jose Police Officers' Association v. Ciry of San Jose, Case No. ll2CV225926; '..

u Teresa Harris, et al. v. City of San Jose, Case No. 112CV226570; John Mukhar, et al. v. City of San ~'.

n Jose, Case No. ]12CV226574; and American Federation of Siate, County and Municipal

zs Gmployecs, Local 101 v. City of San Jose, Case No. 112CV227864, in which the same state
q

CITY ASSOCIATION OP MANAfEMENT PGRSONNGL, IPPTL LOCAL 2PS ANSWER TO PIRST AMLNDLD COMPLAIN(FOft

DECLARATORY RELIEF. Case No C@-02904 LkIX PSG
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constitutional issues are joined and in which the federal constitutional issues can be decided;

therefore, this action should be dismissed or stayed until final resolution of the state court

proceedings.

Dated: July 2Q 2012 V✓YI.IE, McBRIDE,
PLATTEN & RENNER

/s/John McBride
JOI-IN McBRIDE

Attorneysfor Defendant
CITY ASSOCIATION OF MANAGEMENT

PL,RSONNEL, IFPTE LOCAL 21

c~oz3o~nz~9~poaw~~: amo~~e Como ~Te,aoox

CITY ASSOGA'f10N OP MhNAGBMENT P~RSONNP.L, IPI'TE LOGL2P5 ANSWER SO FIRST AMG~DL'D CAMI'LAINT POR

DLCLARA"fORV RPL[2E Crosc NO C12-029041,IIK I9C
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JOHN McBRIDE, ESQ., SBN 36458
i mcbride(a~wmprlaw.com
CI-IRISTOPftER E. PLATTEN, ESQ., SBN 111971
cplattennwmnrlaw.com
WYLIE, MCBRIDE, PLATTF,N & RENNER
2125 Canoas Garden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.979.2920
Facsimile: 408.9792934

Attorneys foc Defendant
The Intemalional Union of Operating Engineers,
[,ocat No. 3

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE llIVISION

CITY OF SAN JOSE,

Plaintiff,

vs.

SAN JOSE POLICE OFFICL.RS'
ASSOCIATION; SAN JOSE FIREPIGI-ITERS,
T.A.F.F. LACAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCMG,
LOCAL ]Ol; C1TY ASSOCIATION OF
MANAGEMENT PERSONNEL, TFPTE,
LOCAL 21; TI3E INTERNATIONAL UNION
OF OPCRATING ENGINEERS, LOCAL NO.
3; and DOES 1-10.

Defendant.

Case No. C12-02904 LHK PSG

DEFENDANT TIC INTERNATIONAL
UNION OP OPERATING ENGINEERS,
LOCAL NO.3's ANSWER TO FIRST
AMENDED CONIl'LAINT FOR
DECLARATORY RELIEF

Defendant The International Union of Operating Engineers, [.ocai No. 3 answers the

Amended Complaint on file herein as follows:

//

///

//

///

THL IN'1]9iNA fIpNALUNION OP OPERATMG CNGINF.'ERS, LOCAL NO. TS ANSWER TO IRRS"I AMENDED COMPLAINT FOR

DLCLAIiA'fOItY RHLIOIS'. Case No.C12-02904 LIiK PSG
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1. In answer to paragraph 2, Defendant denies iLiat the City of San Jose is committed to

providing services that are essential to the quality of life and well-being but admits that the City of

San Jose is required to provide such services.

2. In answer to paragraph 3, based on the economic recession commencing in 2008 and

its after efCecfs, Defendant is informed and believes, and upon such iuformatlon and belief, denies

thaC the CiTy's ability Lo provide Essential City Services has been and continues to be threatened by

dramatic budget cuts caused in large pad by the climbing and unsustainable cost of employee

benefit programs. Defeudaot is without sufficient infocmatiou to either admit or deny that in the last

few years, City payments for employee retirement costs have dramaticalty increased, and on that

basis denies that allegation. Defendant is without sufficient information to either admit or deny that

in March, 2012 Moody's downgraded San Jose's general obligation and lease revenue bonds, in part

because of San Jose's °[i]ncreasing retirement cost burden," and on that basis denies that allegation.

3. In answer to paragraph 4, this answering Defeudane admits that City Council voted to

place Measure B on the June 5, 2012 ballot and that Exhibit 1 is a true and correct copy of said

Measure and denies the balance of the allegations of said paragraph.

4. This answering Defendant denies the allegations oPparagraph 5.

5. This answering Defendant admits to allegations contained pazagraph 6.

6. In answer to paragraph 7, this answering Defendant admits the allegation contained

in the Srst sentence of said paragraph and with this exception, denies each and every other allegation

contained therein.

7. This answering Defendant admits the allegations contained in pa~ag~aph 8.

8. Tn answer to paragraph 9, this answering Defendant denies that the City Counoil

anted seasonably or responsibly. In answer [o the balance of the allegations contained in paragraph

9, this answering Defendant does not have sufficient information or belief concerning the intent of

the City Council and on that basis denies the balance of paragraph 9.

9. This answering Defendant admits the allegations contained in paragraph 10.

10. In answer to paragraph 11, this answering Defendant denies the existence of a "threat

to Lssential Cily Services° and denies the need for preferential and/or expedited schedule and with
2

THE MTGRNATIONAL UNION OFOPP.RATING ONGINFkRS, LGCAL NO.3'S ANSW2R TO PIRSi AMF.NpFA COMPLAIN'I'POR

DLCLAIihTORY RELILP'. Cese Nn C12-029 4 LIIK PSG
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these exceptions, admits the balance of the allegations in paragraph I L '..

11. In answer to parageaph 12, this answering Defendant denies that the San Jose Police

and Fire Department Retirement Plan and the Cederated City Employees' Retirement System or the

Boards of Administration thereof are constituent boards or divisions of the City of San Jose and with

these exceptions, admits the balance of the allegations conCained in paragraph 12.

12. This answering Defendant admits the allegations wntained in paragraphs 13, 14,15,

16, 17, 19, 2Q 21, 22 and 23.

13. In answer to paragraph 24, this answering Defendant is without sufficient

information to either admit or deny that [he City's yearly cost of pay for employee retirement.

benefits has dramatically increased, and has thus negatively impacted the City's ability to provide

Essential City Servioes and on that basis, denies that allegation. Based on the economic recession

comme~ciog in 2008 and its after effects, Defendant is informed and believes, and upon such

information and belief, denies that the increase in pension costs is attributable to enhanced

retirement benefits and increased employee salaries, but admits that the increase in unfunded

actuaeiaLly accrued Iiabiliry pension costs is attributable to the downturn in financial markets.

14. In answer to paragraph 25, [his answering Defendant admits that the City Auditor

Report, "Pension SustainabiliCy: Rising Costs Threaten The City's Ability to Maintain Service

Levels," pp.18-22 purports to set out the City's annual contributions between Fiscal Years 1998-99

and 2009-IQ however, Defendant is wiU~out sufficient information to either adtnit or deny the

acmirucy of these figures, and on that basis denies the allegation. Based on statements contained in

the Mayor's June 14, 2011 Budget Message, the Defendant is in[ormcd and believes, and on that

basis denies the remaining allegations inparagraph 25.

15. in answer to pazagraph 26, based on the economic recession commencing in 2008

and its after effects, Defendant is infottned and believes, and upon such information and belief,

denies that the City has been forced to lay off employees and eedoee services because of rising

retirement costs. Defendaci[ is without sufficient informafion to either admit or deny [he remaining

allegations in paragraph 26, and on that basis denies the allegations.

~~~

THB INTERNATIONALUNION OP OPPA2ATMG ENGMLLRS, I.00Ai, N0. 3'3 AN9W2k TO FIRST AMLNDLD CAMPLAINT FOR

DECLARATORY RI:LIP.P: Cua No.C~2-02904 LHK PSG
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16. This answering Defendant admits the allegations contained in paragraphs 27, 28, 29,

30, 31 and 32..

17. This answering Defendant denies the allegations contained io paragraph 33.

As an for affirmative defenses Defendant alleges:

First Affirmative Defense

That this action for declaratory relief is unwaeranted and unnecessary due to the multiple

actions pending in the Santa Claza County Superior Court in which the constitutionality of Measure

B will bejudicially determined.

Secoud Affirmative Defense

That this court should exercise its discretion and refuse to entertain this action brought under

28 U.S.C. §2201(a). .

Third Affirmative Defense

That the complaint herein seeks an advisory opinion, only, which fails to state a cause of

action under 28 U.S.C. §220 (a).

Fourth Affirmative Defense

That this action should be barred by the doctrine of unclean hands because of the City's

conduct in failing to make required contributions [o the Retirement Plans and unduly influencing the

Boards of Administration of the Retirement Plans resulting in actuarially unsound retirement plans

which caused any ffireat to any ability of the City to essential services (if any exists).

Fifth Affirmative Defense

That there are pending state court aotions Robert Sapien, et al. v. City of Sao Jose, Case No.

112CV225928; San Jose Police Officers' Association v. City of San Jose, Case No. ] 12CV225I26;

Teresa Harris, ct al. v. CiTy of San Jose, Case No. 112CV226570; John Mukhar, et al. v. City of San

Jose, Case No. 112CV22657q~ and American Federation of State, CounTy and Municipal

P.,mployees, Local ]01 v. City of San Jose, Case No. 112CV227864, in which the same state

'POP, MTFRNATIONAL UNION OR 01'2RATING FAEGINLtiItS, I,OGLN0. 3'S ANSWfiR TO GIRST AMENDHD COMPLAMi POR

DECLARATORY RGLIF,P. Case No C12-02904 LHK PSG
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i constitutional issues aze joined and in which the federal constitutional issues can be decided; '..

z therefore, this action should be dismissed or stayed until final resolution of the state court

3 proceedings

a

s Dated: July 2Q 2012 WYLIB, McBRIDE,
PLATTEN & RENNER

6

Ls/John McBride
"/ JOI-IN McBRIDE

Attorneys for Defendant8
THE INTERNATIONAL UNION OF OPERATING

ENGINEERS, LOCAL NO. 3
9

10
I:\0230V22]9\pvd\sus emend wmpOF.3.docx

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

THC IN"Il3RNA'ITONAL UNION OF OPLRATING FNCMGLRS, LOCAL N0. 3'S ANSWER TO FIRST AMLNDHD CAMPLAMi POR

D6CLAItA1'OR V RELIEF. Case No CI L0290A IHK PSG



EXHIBIT I



1

3

4

6

s

9

10

11

1i

13

la

15

16

17

~a

19

20

21

z1

23

24

25

26

27

28

Case5:12-N 2904-LHK Document49 FiledO~ 12 Pagel of 5

JOHN McBRIDE, ESQ., SBN 36458
j mcbrideCcr~wmnrlaw.com
CHRISTOPHER E. FLATTEN, ESQ, SBN 111971
cn~atten~wmprlaw.com
WYLIB, MCBRIDH, PLA1'TEN & RENNER
2125 Canoas Garden Avenue Suite I20
San Jose, CA 95125
Telephone: 408.9792920 -
Facsimile: 408.979.2934

Attorneys for Defendant
San Jose Firefighters, I.A.F.F. Local 230

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DNISION

CITY OF SAN JOSL~,

PlainSfE,

vs.

SAN JOSH POLICE OFFICERS'
ASSOCIATION; SAN JOSL. FIREFIGHTERS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES' PBDERATION; AFSCME,
LOCAL 101; CITY ASSOCIATION OR
MANAGEMENT PERSONNEL, IFPTH,
LOCAL 21; TfIE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3; and D06S L-10.

Defendant.

Case No. C12-02904 LHK PSG

DEFENDANT SAN JOSE FIREFIGHTF,RS,
I.A.F.F. LOCAL 230's ANSWER TO FIRST
AMENDED COMPLAINT FOR.
DECLARATORY RELIEF

Defendant San Jose Firefighters, I.A.F.F. Local 230 answers the Amended Complaint on file

herein as follows:

///

~~

///

//

9PN SOSG ~IRPFIGHTLR, I.A.F'.P.LOCAL 236s ANSWGR"fO FIRST AMLND~D COMPLAINT POR DECLARATORY ItEL[EP'. Cam

No,C@-02904 LHK PSG
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1. In answer to paragraph2, Defendant denies that the Citybf San Jose is committed to

providing services that aze essentia(m the quality of life and well-being but admits that the City of

San Jose is required to provide such services.

2. In answer to paragraph 3, based on the economic recession commencing in 2008 and

its aRer effects, Defendant is informed and believes, andupon such information and belief, denies

that the City's ability to provide EssenSal City Services has been and continues m be threatened by

dramatic budget cuts caused in large part by the climbing and unsustainablecost of employee

benefit prog~arns. Defendant is without sufficient information to eithcc admit or deny that in the last

few years, CiTy payments for employee retirement costs have dramatically increased, and on that

basis denies thaC allegation. Defendant is without sufficient iufnrmation to either admit oc deny that

', in March, 2012 Moody's downgraded San Jose's general obligation and lease revenue bonds, in part

because of Sao 7ose's "[i]ncceasing retirement cost burden," and on that basis denies that allegation.

3. In ae~swer to paragraph 4, this answering Defendant admits that City Council voted to

place Measure B on the June 5, 2012 ballot and that E~ibit 1 is a true and correct copy of said

Measure and denies the balance of the allegations of said paragraph.

4. This answering Defendant denies Lhe allegations of paragraph 5.

5. This answering Defendant admits to allegations contained pazagraph 6.

6. Tn answer to paragraph 7, this answering Defendant admits the allegation contained

in the first sentence of said paragraph and with this exception, denies each and every other allegation

contained therein.

7. This answering De('endant admits the allegations coutaineA in paragraph 8.

8. In answer to paragraph 9, this answering Defendant denies that the City Council

acted reasonably or responsibly. in answer to [he balance of the allegations contained in paragraph

9, this answering Defendant does not have sufHcien[ infnnnaUon or belief wnoeming tha intent of

the CiTy Council and on that basis denies the balance of paragraph 9.

9. This answering Defendant adinits the allegations contained in paragraph 10.

10. In answer to paragraph 11, this answering Defendant denies the existence of a "threat

to Essential City Services" and denies the need for preferential and/or expedited schedule and with

SAMOSP. PIR6FIGHTER ~~AP F. LOCAL230's ANSWHR TO FIRST AMENDED COMPLAIN'I'FOR DECLAIYATOHY R2LIEP: Case
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these exceptions, admits the balance of the allegations in paragraph 1 L

I1. In answer to paragraph 12, this answering Defendant denies that the San Jose Police

~~ and Fire Department Retirement Plan and the Federated City Employees' Retirement Syseem or the

Boards of Administration thereof are oonstih~ent boards oe divisions of the City of San Jose and with

these exceptions, admits the balance of the allegations contained in paragraph 12.

12. This answering Defendant admits the allegations contained in paragraphs 13, 14, 15,

16, 17, 19, 2Q 21, 22 and 23.

13. In answer to paragraph 24, this answering Defendant is without sufficient

information to either admit or deny that the City's yearty cost of pay for employee retirement

benefits has dramatically increased, and has thus negatively impacted the City's ability to provide

L.ssential City Services and on that basis, denies that allegation. Based on the economic recession

commencing in 2008 and its after effects, Defendant is informed and believes, and upon such

information and belief, denies that the increase in pension costs is attributable to enhanoed

retirement benefits and increased employee salaries, but admits [hat the increase in unfianded

aetuazialty accrued liability pension oosts is attributable to the downturn in financial markets.

14. In answer to pazagrapk 25, this answering Defendant admits that the CiTy Auditor

Report, "Pension Sustainability: Rising Costs 'threaten The City's Ability [o Maintain Service

Levels," pp.l8 22 purports to set out the City's armuai contributions between Fiscal Years 1998-99

and 2009-1Q however, Defendant is without sufficient information to either admit or deny the

accuracy of these figures, and on that basis denies the allegation. Based on statements contained in

the Mayor's June 14,2011 Budget Message, the Defendant is informed and believes, and on that

basis denies the remaining allegations in paragraph 25.

l5. In answer to paragraph 26, based on the economic recession commencing in 2008

and its after effects, Defendant-is informed and believes, and upon such information and belief,

denies that the Cify has been forced to lay off employees and reduce services because of rising

retirement costs. Defendant-is without sufficient information to either admit or deny the remaining

allegations in paragraph 26, and on that basis denies the allegations.

\\\
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16. This answering Defendant admits the allegations contained in paragraphg 27, 28, 29,

3Q 31 and 32.

17. This answering Defendant denies the altegations contained in paragraph 33.

AFFIRMATIVE DEFENSES

As an for affirmative defenses Defendant alleges:

First Affirmative Defense

That this action for declaratory relief is unwarranted and unnecessary due to the multiple

actions pending in the Santa Clara County Superior Court in which the constitutionality of Measure

B will be judicially determined.

Second Affirmative Defense

That this court should exeroise its discretion and refuse to entertain this action brought under

28 U.S.C. §2201(a).

Third Affirmative Defense

That the complaint herein seeks an advisory opinion, only, which fails to stale a causeof

action under 28 U.S.C. §220 (a).

Fourth Affirmative Defense

That this action should be barred by the doctrine of unclean hands because of the City's

conduct in failing to make required conhibudons to [he Reticemeut Plans and unduly influencing the

Boards of Administration of the Retirement Plans resulting in actuarially unsound retirement plans

which caused any threat to any ability of the City to essential services (if any exists).

Fifth Affirmative Defense

That there are pending state court actions: Robert Sapien, et al: v. City oP San Jose, Case No.

112CV225928; San Jose Police Officers' Association v. City of San Sose, Case No. 112CV225926;

I Teresa Harris, et al. v. City of San Jose, Case No. ll 2CV226570; John Mukhar, et al. v. City of San

Jose, Case No. 112CV226574; and American Federation of State, CoanTy and Municipal

Employees, Local 101 v. City of San lose, Case No. 112CV227864, in which the same state

SAN IOSP, PIRSPIGHTER, I,AF@LOGL230's ANSWF:ft TO PIRS9'AMEN~2O CgMI'LAMT FOR DECLARATORY RELISP: Case
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t constitutional issues are joined and in which the Federal constitutional issues can be decided;

2 therefore, this action should be dismissed or stayed until final resolution of the state court

3 proceedings. ~,
4

Dated Jury 20, 2012 WYLIP, McBRIDH,s
PLA7'TBN & RENNER

6
/s/John Mc/3ride

7 JOHN McBRiDE
Attorneys for Defendant8

SAN JOSE FIR~FIGI~ITERS I.A.F.F, LOCAL 230

9
c~oz3ovzns~p~a~a~s ame~a oomn ~ocai z3o ao~.
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JOHN McBRIDE, ESQ., SBN 36458
jinc6cide@wmprlaw.com
CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
cplatten@wmprlaw.com
MARK S. RE1ViVER, ESQ:, SBN 121008
mrenner@wmprlaw.com
WYLIE, MCBRIDE, FLATTEN & RL.NNER
2123 Canoas Garden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.9792920
Facsimile: 408.9792934

Attorney Poc Defendant
San Jose Firefighters, IAPF Local 230

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT-OF CALIFORNIA, SAN JOSE DIVISION

CITY OP' SAN JOSE,

Plaintiff,

vs.

SAN LOSE POLICE OFFICCRS'
ASSOCIATION; SAN JOSE FIREFIGHTERS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES' CEDERAT[ON, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PLiRSONNEL, IFYT~,
LQCAL 21,

Defendants.

Case No. C12-02904 I,HK PSG

MEMORANDUM QF POINTS AND
AUTHORITIES IN SUPPORT OF
.MOTION TO DISMISS

Date: October 4, 2012
Time: 7:30 p.m.
Cmn: 8
Judger Hon. Lucy H. Kah

IIy this motion defendants seek an order either dismissing. or staying this action on the

rrincipals set forth in Younger v. Harris, 401 U.S. 37 (1971) as well as this court's broad discretion

o refuse to au[ertain an action for relief under fhe Declaratory Relief Act, as discussed and

~.xplained by the United States Supreme Court in Wi/!nn v. Seven Falls Co., S15 LJ.S. 277 (1995).

Claiming it fiiees an economic ecisis the City Council oFthe City of San Sose (City) voted to

.lace Measure B on the ballot for the Tune 5, 2012 election Measure II proposed amendments to the

fEMONA4Di1M OP POMTS /+ND AUCnOR1TiF5 IN SUPPORT OF MOTION TO DISMISS;

ue No C12-02904 6~K PSG

I
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t San Jose City Charter making significant changes in the peiuion and medical benefits for existing

z and retired employees of the Cily. These changes effect amendments to the City's two retirement

3 pla~is: The 1961 San Jose Police and Retirement Plan and the 1975 Federated Citg Employee

a Retirement: Plan. Representatives of the various employee associations representing the current

5 employees warned the City Council that the proposed amendments impaired vested conhactual

6 rigtt.ts of both eurrenL and retired employees, to uo avail.

7 In a blatant exercise of forum shopping, the City fileA this action on June 5, 20]2, before the

8 results of the election were known. Measure B was approved by the voters. In this action the City

9 seeks a judgment pursuant to the Declazatory Retief Act, 28 U.S.C. §2201(a), declaring that

~a Measure B passes muster under both the United Statesand the California Constituflons.

u There are pxesenUy pending in Santa Clara Superior Court three separate lawsuits in which

~2 individual current and retired employees who are or were before retlrement represented by either

13 San Jose Firefighters, IAPr Local 230 (Local 230) (a defendant herein), CiTy Association of

14 Management Personnel, IFPTE, Local 21 (Local 21) (a defendant herein), or Operating Engineers,

~5 Local 3 {O~ 3) (not a defendant herein). See Request Nor 7udiciat Notice. (hereina8er RJN) Numbers

16 1, 2 and 3. These lawsuits were filed June 6, 2012, June I5, 2012 end June 15, 2012, respectively.

i7 Each of these lawsuits name the City as the primary defendant. Each of these lawsuits name as a

is Necessary Party in Interest the Boards of Adminisfration for the respective Retirement Pla~is. 'Phe

~9 relief sought in each of these state court actions includes a declaratory judgment that the charter

20 amendmenu enacted as a result of the passage of Measure d violate vazious provisions of the

2l California and Federal Constitutions because the measure impairs vested contractual rights of the

22 cwrent and retired employees. Although the plaintiffs in the state court actions include parties not.

z3 named in tt~e City's lawsuit the fundamental issues are identical, to wit, the con5litufionaliTy of the

za c6aner amendments. A fourth state court action filed by the San Jose Police-0Fficers Association (a

zs defendant herein) filed June 6, 2012, names both the City of San Jose and the Boerd of

2s Adminish~ation for Police and Pire Department Retirement Plan of CiTy of San Jose as defendants.

t~ (RJN No. 4)'This lawsuit also seeks declaratory relief and injwictive relief to declare the provisions

2a of Measure B uneonstitutionxl under the California Constitution and to enjoin implementation

M}MORAkDUM OF POINTS AND AVPHORITIP5IN SUPPORT OF MOl'ION TO DISMISS; Z
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l thereof.

z ARGUMENT -

3 A. Authorifv For A Motion To Dismiss.

q The Ninth Circuit Court of Appeals- has held that a motion to dismiss for reasons no[

g enumerated in FRCP 12(b) may be presented and such motions are suUject to reguiar motion

6 preceding. Wyatt v. Terhune, 31S Fad 1108, 1119 (9th Cir. 2003); Ritza v. International

~ Longshoremen's &Warehousemen's Union, 837 F2d 365, 369 (9°i Cir. 1988). Here, given the

g purpose of the motion as set forth below it is appropriate Tor this court to address the abstention

q and/or refusal to proceed as early as possible.

7p B. This Matter Must Be Dismissed orStaved -Under The Younger Abstention Doctrine.

11 In Younger v. Harris, supra, the court heldthat when. there is a pending state court action in

~Z which constitutional issues a~~e present;. or could be raised in that proceeding, a district court should

ig dismiss a federal lawsuit involving those same issues unless there are extraordinary circumstances

14. and provided the state court can adequately resolve the federal conslitutional issues. 401 U.S. 37,

15 53-54. This decision was based upon the established public policy against federal court interference

~6 with state court proceedings.

17 "This underlying reason for restraining courts of equity from
interfering with criminal prosecutions is reinforced by an even more

is vital consideration, the nofion of ̀comity,' that is, a proper respect
for state functions, a recognition of the Pact that the entire country is

~9 made up of a Union of separate govccnmcnts and a continuance oP
the belief that the National Government will fare best if the States

Zo and their institutions are left &ee to perform their separate functions
in their separate ways." 401 U.S. 4A.

21

y2 While Younger involved a lawsuit seeking to enjoin a state court criminal prosecution, tUe

Z3 principles set forth are applicable where there is a pending state court civil action and where the

yq federal suit seeks declaratory retie£ Fennzoil Co. v. Tesnco Inc, 481 U.S. 1 (1987).

Zg As the court explained:

z6 Another impoRant reasons for abstention is to avoid unwarranted
determination of federal constitutional questions. When federal

i7 coiuts interpret state statutes in a way that raises federal
constitutional questions, "a constitutional determination is

28 predicated on a reading of the statute that is not binding on state

MEMORANDOM O} pp~NTS AND AOTHORITIGS IN SOPPORT OP MOTION'I O DISMISS 3

Cesc NuG2L2909 LHK PSa
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courts and may be discredited at any time —thus essentially
rendering the federal —coup decision advisory and the litigation
underlying it meaningless. 481 U.S. I I -

1

a Although in Younger, the state proceeding was pending when the lawsuit for injunctive relief

a was filed in federal court, the date of fling is not determinative. The focus is on whether any

5 substantive action has taken place in the district court. action. Hicks v. Miranda, 422 U.5. 332, 349

6 .(1975).

7 "Neither SteJjel v. Thompson, 415 U.S. 452, 94 S.Ct. 1209, 39
L.Bd.2d 505 (1974), nor any other case in this Court has held that

$ for Younger v Flarris to apply, the state criminal proceedings must
be pending on the day the federal case is filed. Indeed the issue has ',

9 been left open; and we now hold that where state criminal ',
proceedings are begun against the federal plaintiffs after the federal

io complaint is filed but before any proceedings of substance on the
merits lulve taken place in the federal court, the principles of

ti Younger v. Flnrris should apply in full force." 422 U.S. 349

lz
The underlying principal in the Younger abstention doctrine is that federal courts should

13
maintain respect for state functions and not unduly interfere with the states food faith efforts to

1a
enforce its own laws in its own courts. Younger, 401 U.S. 43-44.

15
Here the City seeks to obtain a judgment in the district rood that the amendments to the City

16
Charter authorized by passage of Measure B do nut violate provisions of the California and Federal

17
Constitutions. The state court actions ace mirror images of the City's lawsuit; i.e, the state court

l8
actions ulleoe and seek a judicial declaration that these amendments do violate both the California

19
and Federal Constitutions. (RJN No. I, pgs. 10, I I, & 12; No. 2, pgs. 9, 10 & 11; No. 3, pgs. 9, ]0 &

zo
I1; and No. 4, pgs. 17-19)

xt
The state courts have a longstanding history of adjudicating public employee benefit rights in

i2
the Tace of a public employer's attempted inWSion. See for example: Kern v. City ojLong Beach,

23
29 CaL2d 848 (1947) (public employee pension rights are vested); Allen v. City of Long Beach, 45

za
Cal2d 128 (1955) (determining constitutions( limits on modifying public employee pension rights);

25
Belts v. Bom~d ofAdministra~ion of the Pu61ic Employees' Retirement System, 21 Cal3d 859 (1978)

26
(determining constitutional omits on modifying public employee pension tights); Pasadenu Police

n
Officers Association v. City of Pasadena, 147 CaLApp3d 695 (1983) (determining amendments

z8

MEMORAN➢UM 01' POINTS AND AU9~HORIT~ES IN SUPPORT OF MOTION'~O DISMISS; 4
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~ limivng fuare pension benefits unconstitutionally impaired active and retired employees vested

2 contractual rights). Orange County Employees Associa[ion, lnc. v. County of Orange,. 234

3 CaLApp.3d 833 (1991).(determining right of retirees to health benefits). This long history inctude
s

a determination of vested employment rights under both the state azid federal constitufion. To allo
w

5 the City to procced in federal ooist would unduly inrerfe~e with the ponding state court proceedings

6 contrazy to die holding of Younger

7 There can be no argument that the state court cannot adequately resolve all of the issues

8 presented in the Ciry's complaint for declazatory judgment. The California courts have dealt with

9 these constitutional issues as noted above and comity "precludes any presumption that the stale

io courts will not safeguard federal constitutional rights." Middlesex County Ethics Committee. v.

tl Garden State Bar Assn, 457 U.S. 423, 431 (1982). Indeed the Ninth Circuit Court of Appeals

iz recently deferred to the California Supreme Court for clazification. of public employee retirement

13 health benefits. Rerired Employees Association of Orange County; Inc, v. County of Orange, 52

la Cal.4th 1171 (201 t).

15 There are no extraordinary circumstances that would justify interference by the dishier court

t6 with the pending state oourt proceedings. Although solely by reason of its premature filing of the

1~ complaint before Measure B became law, the City's complaint was first (by one day) to be filed, that

to is of no consequence. The decisive consideration is not the date of filing, but whether there knave

i~ been any proceedings of consequence in the district court. Hicks, supra, 422 U.S. 332, 349. Indeed

20 at this time at least two of the defendants u~ the City's lawsuit have been served. Byway of contrast

zl the City has been served in the Sapien, et al, Mukhar, et al. and Harris et at. and discovery has

za commenced. (See 32JN Nos. 5, 6 & 7 and Dccl. of Christopher C. Platter)

23 There areother facts and circumstances which support abstention. Poiemost is the Fact that

as the City chose not to include the Boards of Administration of the two retirement plans as parties to

z5 the action. The Boazds of the City's two ReCirement Plans aze independent entiries which have

z6 independent fiduciary duties to administer the Plans consistent with the constitutional rights of the

27 paz4icipants and beneficiaries Cal. Const. Art. XVI §l7. As such, these Boards have a direct '..

2s interest in the proper judioiat determination of the importaut constitutional issues raised in this

MEMORANDUM OP POINTS AND AUTI{ORITIES IN SUPPORT OF MOTION TO DISMISS; 
J
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action and the state actions where they are alreadyjoined as Necessary Partners in Interest

Further, if this federal court action were to proceed it would be necessary and appropriate to

join herein the parties and the allegations in the state court actions which would further involve this

court iii matters which ace of great- importance to the state and tigdi[ionally dealt with in the state

judicial and/or administrative systems.

Based on the forogoing and folltiwing the dibtates of Younger, et a[., this court must abstain

and either dismiss this proceeding outright ox stay it pending conclusion of the state wort

proceedings:

C. This Court Should Decline To Entertain This Action For Declaratory Relief.

The CiTy's complaint filed on June 5, 2012 contains but one cause of action. It seeks a

declazatoxy judgment that Measure B is oons[itutional under the Federal and California

Constitutions. Therelief is sought pursuant to the Declazatory Relief Act.

Relying on Brillhart v: Excess Ins. Co. ofAmerica, 316 U.S. 491 (1942), fhe Supreme Court

in Willon v. Seven Falls Co., 515 U.S. 277 (1995) held that the Declaratory Judgment Act was an

enabling act giving the. district court broad discretion to undertake, or not, a declaratory relief action.

WiJFOn, 515 U.S. 288.

"By the Declazatory Judgment Act, the Congress sought to place a
remedial azrow in the district court's quiver; it created an
opportunity, rather than a. duty to grant a new form of relief to
qualifying lifigants. Consistent with the nonobligatay narure of the
remedy, s district court is authorized, in the sound exercise of its
discrerion, to stay or to dismiss an action seeking a declaratory
judgment before trial or after all arguments have drawn to a close. In
the declazatory judgment context, the normal principle that federal
courts should adjudicate claims within their jwisdiction yields to
considerations of practicality and wise judicial administration." 515
U.S. 288.

Tlie court in Wilton granted certiorui to resolve circuit caws conflict over whether the

restrictive standards for abstention set forth in the Colorado Rivor case' applied to actions brou~t

under the Declazatory Judgment Act. Wilron, supra, 515 U.S. 281. It held those restrictive standazds

did not apply. Id. at 286.

~ Colorado River Wa(er Conservailon Dist V. Urcited Sates 424 O.S. 800 (1976)

MEMORANDUM OP POMTS AND AUTI10IiITIGS M SUPPORT OP MOTION TU DISMISS; 6
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Tk~e court noted that f3rillhart "makes cleaz that the dishiet court possesses broad discretion

in determining whether and when to entertain an action under the Declaratory Judgment Act, even

when the suit otherwise satisfies subject matterjucisdiction prerequisites." id., 515 U.S. 282.

In exercising this broad discretion the district courC must examine the scope of the pending

courtproceedings,consider whether the claims of all of the parties can be adjudicated and whether

necessary parties have beenjoined. Id. 575 U:S. 283.

Here if anything the scope of the state court proceedings are more far reaching than chat of

the City's complaint. Flexe, although the parties in two of the state aotions are not the identical to the

parties in this action; they aze tiligned. The plaintiffs in Sapien, et al. are current acid retired

firefighters who are or were currently represented by .defendant Local 230. The plaintiffs in the

Mukhar are current or retired employees of the City and are or were represented by Local 21. This

action fails to include Local 3 and/or i4s members who are the plaintiffs in the Harris et al. action.

This action also does not include the Boards of Administrnfion of the two retirement plans,

necessary parties of interest. As a result the claims of all the parties can best be adjudicated in the

state court actions.

This court should also consider the status of the proceedings. Although prematurely filed one

d¢y before the Sapien, et al. v. City lawsuit —this federal action k~as not progressed (at least 2

defendants have yet to Ue served) nor have there beep uiy proceedings of substance.

The court in Y~'ilton noted various factors to be considered by the court. These included the

existenoe of another lawsuit involving the same patties which provides the opportuniTy to Litigate the

same issues, 515 U.S. 283, and suggested Shat a disrtict court might be "indulging in gratuitous

inteeference" if i2 permitted the federal acdou to pzoceed.° Ibid. "[2~is intei~fexence need not be direct

as it was in Younger (seeking to enjoin a state criminal prosecution); it is sufficient if the federal

acGOn might have a preclusive effect on [he state ¢ction. Gilbertson v. Albright, 381 Fad 965, 9T6-

978 (9'" Cir. 2004). Here a judgment iu the City's lawsuit could have a preclusive effect on the state

court actions.

Other matters tliis court should consider are the factors beazing on a the Younger abstention,

including: the seate courts interest in overseeing and the long hisCOry of protecting public employee

M[MORANDUM OF POINTS AND AL'THORITI[S M SUPPORT OP MOTION TO DISMISS; ~
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vested, conVactual, rights; (supra) avoiding the possibility of piecemeal adjudication of issues; the

apparent foram shopping by die City ai d the City's future to name as Necessary Parties in Interest,

the Boards of Administration of the Federated.Retirement Pian and the Police and Fire Retirement

Pla~is

In recognition of the importance of the issues involved, the pendency of multiple state court

prooeedings,~ the undisputable ability of full adjudication of all issues in the state court and the

disruption of the state court proceedings if this covet were to proceed, tlils court should exercise its

discretion to refuse and entertain the City's suit for declaratory judgment.

Dated: June 26, 2012 4JYLIE, McBRIDE,
YLATTEN & RENNL'R

/s/John McBride
SOHN McBRIDE

AttArneys for Defendants

~ 190DO1R2'194pnd1p&esupp dismiss.don

'All of which presumably will eithoc be assigned to m~ejudge as related cases or oonsolidated.

MF.MORANDVM OF POINTS ATD AUTHORITI(iS IN SUPPORT pF MOTION TO 015MISS S
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JOHN McBRIDE, ESQ., SBN 36458
j mcbride@wmprlaw.com
CHRISTOPHER E. PLATTEN, ESQ., SBN 11.1971
cplaiten@wmpdae~.com
MARK S. RENNER, ESQ., SIIN 121008
❑1fCIll1CC~ W ITIp(~3W.00[ll

WYLIE, MCBRIDE, PLATTEN & RENNFR
2125 Canoas Garden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.979.2920
racsimile: 40A.979.2934

Attorney foe Defendants
Sao Sose Firefighters, IAFF Loca1230 and
City Association of Management Personnel, 1FP'CG Local 2l

UNITED STATES DISTRICT COURT

N012TI~GRN DISTRICT OF CALIRORNIA, SAN JOSE DIVISION

CITY OP SAN JOSE,

Plaintiff,

vs.

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE F1RtiPIGHTSRS,
I.A.F.F. LOCAL 230; MUNICIPAL
EMPLOYL.HS' FEDERATION, AFSCME,
LOCAL ]Ol; CITY ASSOCIATION OF
MANAGEMENT PE2SONNBL, IFPTE,
LOCAL 21,

Defeodanls.

Case No. C12-02904 LHK PSG

ERRATA TO MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF
MOTION TO DISNIISS

Date: October 4, 2012
Time: 1:30 p.in.
Ctrm: 8
Judge; Hon. Lucy H. Koh

Defendants San Jose Pirefightees, IAFF Looal 230 and City Association of Management

Personnel, IPPTELocai 21 submit the Following oo«ec[ions to the Memorandum of Points and

Authorities filed on June 26, 2012.

Page 1, Line 2, replace the word "principals" wiUi the word °principles";

Page 2, Line 21, strike the words "and Federal Constitutions" and insert the woad

"Constimtiod':

Page 4, Lines 19 and 2Q strike the words "bode the California and Fedeeal Constitutions"

6RRASA TO MEMORANDUM OF POMTS AND AUI'NORITIL~S IN SUPPORT OP MOTION'IO DISMISS',

Caso NaGYW 9W LHK PSO
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and insert "lhe California Constitution';

- Page 5, Line 20, strike the words "have been" and insert the words "have not been".

Dated: Suly 2, 2012 _ WYLIP„ McBR1DF,
FLATTEN & R}~NNHR

Lr/.Iohn McBride
JOHN McBRIDE

Attorneys for Defendants

cmz3ovzve~a~mt~w n&a supo a.:mss:.dog.

', P,RRATA TO MOMORANDUM OR PO1NT5 AND A11T11012ITIES IN SUPPOR'L O} MOTION SO DISMISS;

', Caee NO.C1Y-02904 LFiK PSG
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSH DIVISION

CITY OP SAN SOSE, )) Case No.: 12-CV-02904-LHK

_ Plaintiff, ) ORDER RE MOTIONS TO DISMISS

1V

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSC FIREFIGHTERS,
I.A.F.F LOCAL 230; MUNICIPAL
EMPLOYEES' FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNCL, 7FPTE,
LOCAL 21; INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL NO. 3;
and DOES 1-]0,

Defendants.

On June 26, 2012, Defendants San Jose Firefighters, I.A.F.F. Local 230, and City

Association of Management Personnel, IPPTE, Local 21, filed a motion to dismiss or in the

alternative [o stay ("Firefighters' Motion"). ECF No. 8. The Firefighters' motion is set to be heard

October 4, 2012. On July 16, 2012, Defendant San Sose Police Officers' Association filed a

separate motion to dismiss or in Lhe altema[ive to stay ("Police Officers' Motion"). ECF No. 41.

The Police Officers' motion is set to be heard November I5, 2012. On July 18, 2012, the

Courtroom DepuTy received a request for a hearing date for a third motion to dismiss to be f led by

Defendant Municipal Employees' Federatioq AFSCMF., Local 101.

Case No.: 72~CV-0904-LHK
ORDER RE MOTIONS "f0 DISMISS
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The Court has reviewed the Firefighters' and the Police Officers' motions and finds that

there ere several overlapping issues between the two motions. In the interest of efficienoy, all

Defendants are hereby ordered to meet and confer by July 23, 2012, to consider filing a single

consolidated motion to dismiss. If Defendants agree to file a consolidated motion to dismiss, the

Court willponsider granting a small extension to the page limits imposed by the Civil Local Rules

and heazing the wnsolidafed motion on October 4, 2012. Defendants shall meet and confer with

'. Plaintiff City of San Jose ("Plaintiff') and propose page limits and a stipulated briefing schedule

'~,, that provides the Court at least three weeks to review the reply before the October 4, 2012 hearing.

By July 25, 2012, the parties shall file a status report and, iPagreement regarding the above is

reached, a stipulation and proposed order.

The Court votes that Defendant International Union of Operating Engineers, Local No. 3

("IUOE"), was served on Ju[y 13, 2012. ECF No. 39. Plaintiff shall serve a copy of this Order on

IUOE by July 19, 2012, and the Court requests that the parties include lUOE when they meet and

confer. IUOE's counsel must file an appearance by July 25, 2012. ~

IT IS SO ORDERED.

Dated: July 18, 2012
LUC KOH
United States District Judge

' Pursuant to Civii Local Rule 3-9, °[a] corporafion, unincorporated association, parUiership or

other such entity may appear only through a member of the bar of this Court°
2

Case No.: 12-CVA2904-LHK
02DCR RE MO'CIONS TO DISMISS
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Gregg McLean Adam, No. 203436
Jonathan Yank, No. 215495
Gonzalo C. Martinez, No. 231724
Jennifer S. Stoughton, No. 238309
Amber L. West,.No. 245002
CARI20LL, BURDICK & McDONOUGI~ [.Le
Attorneys at Law
44 Montgomery Street, Suite 400 -
SanP'rancisco,CA 94104
Telephone: 415.989.5900
Pacsimi le: 415.989.0932
Email: padam~c~,cbmlaw.com

~yank~cbmlaw.com
~martmez(c~cbmlaw. com
~sCOUghton~acbmlaw.com
awest(a~cbmlaw.com

Attorneys for Defendant
San Jose Police Officers' Association ("S7POA")

UNITED STATES DISTRICT COURT

NORTF3~RN DISTRICT OP CALIFORNIA, SAN 70SE DNISION

CITY OF SAN JOSE, No. C12-02904 LHK PSG

Ylalntiff, STATUS REPORT RE: COURT'S 7/Z$/IZ
ORDER I2C: MOTIONS TO DISMISS

V.

SAN JOSE POLICE OFFICL~RS'
ASSOCIATION; SAN JOSE
PIl2EFIGHTERS, I.A.F.F., LOCAL
230; MUNICIPAL EMPLOYEES'
FEDERATION, AP'SCME, LOCAL
101; CITY ASSOCIATION OF
MANAGEMENTP~RSONNEL,.
IFPTE, LOCAL 21, THE
INTERNATIONAL UNION OF
OPERATING ENGT]V~ERS, LOCAI.
NO. 3; and DOSS 1-10,

Defendants

CBM-SFISPSSD6A

STKI'U912EPOATRE: WUIY1'S9/IS/120RD6R RF.: MOTTONS TO DISMISS (NO. C]E-0290J L9K PSG)
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Plaintiff City of San Jose ("the City") and all named defendants, including San

Jose Po(ice Officers' AssociaGOn ("SJPOA"); San Jose Firefighters, IAFF Local 230; City

Association of Management Personae], IFP,TE, Local 21; Municipal Employees'

Federation, AFSCML, Local 101 ("AFSCME"); and International Union oP Operating

Engineers, Local No. 3, submit the following status report in response to the Court's July

18, 2012 Order.

On July 19, 20, and 23, 2012, counsel for defendants met and conferred

pursuant to the Court's Order to determine whether they could agee to consolidated

briefing on the motion to dismiss. The defendants were unable to agree to join in filing.

one consolidated Motion to Dismiss.

The parties a~'eed to a parCially consolidatied briefing schedule, including a

consolidated opposition brief and a consolidatedreply brief.

Defendant AFSCNI~ intends to file a motion to dismiss on or before August 3,

2012 to present an alternative ge'ound for dismissal it believes is not covered by the

existing Molions. AFSCME ageed to the filing of one consolidated reply brief with the

other defendants.

On July 23, 2012, counsel for SJPOA, nn behalf of all defendants, me[ and

conferred with plaintiff the City of San Jose regazding a consolidated briefing schedule.

"I'he City agreed to file a consolidated opposition brief to all MoUmis to Dismiss,

including that of APSCME. The parties propose a briefing schedule for the consolidated

opposition brief and consolidated reply brief as setYarth in the Stipulation and Proposed

Older, consolidated reply brief will be filed on or before September 13, 2012, i.e., at least

21 days before the October 4 court hearing on the motions.

The parties agree and respectfully request that, given the overlap in arguments

and pressing deadlines relating to Measure B, the Court hear all motions to dismiss at tl~e

October 4 hearing and issue its decision as soon as practicable aIler the hearing.

CNM-SF~9F559166 -'l~

9TATUB RHPORT H6: COLRT'6 LIHII20HI1M,R RE: M011ON9 TO D19MI5S (NO. CI&02904 LHH P9C)
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i Dated: July 24, 2012

2 CARROLL, BURDICK & McDONOUGH ur

g

4 BY
Gregg McLean Adam5

Jonathan Yank
Gonzalo Martinez

6 Jennifer S. Stoughton
Amber L. West7

Attorneys for Defendant
San Jose Police Officers' Association

8

9 Dated: July 24, 2012

1a WYLIE McBRID~ PLATTEN & RENNER

11

12 gy
John A. McBride

13 Christopher E. PlaUen
Mark S. Renner

14 Attorneys for Defendant
San Jose Firefighters, IAFF Loca( 230

I S

16 Dated: July 24, 2012

1 ~ WYLIE McBRIDE PLATTEN & RENN~R

18

19 gy

20 - John A. McBride
Christopher E. Platten

21 Mazk S. Renner
Attomcys for Defendant

22 CiTy Association of Management Personnel,
IP'PTE, Local 21

23

24

25

26

27

28
CBM-SF\SE55]l68 _3_

STATU521!POR"fRE: COURP9]/18/120RDER RE:MOTIONS TO OISM(99 (NO. C12-0E90J I.IIK PSC)
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1 Dated: July 24, 2012

2 BEESON TAYER & BODINE

3

4 By
Vishtasp Mehr Soroushian5

Teague Pryde Paterson~
Vishtasp Mehr Soroushian

Attorneys for Defendant7
Municipal employees' Federation, AFSCME,

- Loca11018

9 Dated: July 2A, 2012

10 WYLIF., McBRIDE PLATTEN & RENNER

11

12 gY
John A. McBride

13 Christopher E. Flatten
Mark S. Renner

14 Attorneys for Defendant
Internarional Union of Operating Engineers,

15 Local No. 3

16
Dated: July 24, 20121~

MEYERS, NAVE, RIBACK, SILVER18
& WILSON

19

20 By

21 Michael Christian Hughes
Jennifer Lynne Nock

ZZ
Linda Margaret Ross

Attorneys f'or Plaintiff

23 Cily of San Jose

24

25

26

27

28
cnm-s~=~srss~3ea _4_

S"CATCH RBPORTRF,: COU2T'S]/IB/120RDF.R ItR: MOTION6 TO D1$MI36 (NO. C1b02Y11<LHIC PSC)
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Cnegg McLean Adam, No. 203436
So~athan Yank,. No. 215495
Gonzalo C. Martinez, No. 231724

CARROLL, BURDICK & McllONOUGH ~cr
AUOmeys at Law
44 MonCgomery Streek Suite 400
San Francisco, CA 94104
Telephone: 415.989.5900
Racsimi le: 415.989.0932
Email: fiadani(a),cbmtaw.com

Attorneys foc Defe~danf
San lose Police Officers' Association ("SJPOA")

UIVIT~D STATES DISTRICT COURT

NORTI~RN DISTRICT OF CALII~ORNIA, SAN JOSE DNISION

CITY OF SAN JOSE, No. C12-02904 LHK PSG

Plaintiff STIPULATION AND [£~P~E~B] ORDER

RE: CONSOLTDATGD BRIEFING ON

v. MOTIONS TO DISMISS

SAN 70SE POLICE OFFICERS'
ASSOCIATION; SAN JOSE
FIItEFIGI-TTERS; I.A.F,P., LOCAL
230; MUDIICIPAL EMPLOYEES'
FEDERATION, AFSCME, LOCAL
101; CITY ASSOCIATION OR
MANAGEMENT PERSONNEL„
IFPTE, LOCAL 21, TIC
INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL
NO. 3; and DOES 1-1Q

Defendants.

camsr~sysnzxa z

S'I'IPIILATWN AND ~AAQPQf:li4~ ORDER (rvO. Ctzoz9a4 LI[K rsG)
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In accordance with the CourPs instruction; the parties have met and conferred

and although unable to reach a global agreement on a single consolidated Motion to

Dismiss, have reached an agreement to streamline. and expedite the resolution of the

Motions to Dismiss as set forth below.

IT IS HEREBY STIPULATED AND AGREED by and among the

undersigned parties, by and through their counsel, that:

1. The hearing on all defendants' Motions to Dismiss the First Amended Complaint

will occur on October 4, 2012.

2. Defendant Municipal Employees' Federation, AFSCME, Local 101 may file a

sepazate MoEion to Dismiss no later than August 3, 2012, presenting alternative

grounds for dismissal.

3. On or before AuguBC 20, 2012, the City of San Jose will file one consolidated

opposition brief to all Motions to Dismiss, not to exceed 45 pages.

4. Defendants will file one consolidated reply brief not to exceed 25 pages on or

before September 13, 2012, i.e., at least 21 days before the October 4 couR

hearing on the motions.

5. Given the overlap in arguments and pressing deadlines relating to Measure B,

the parties respectfully request that the Court rule as soon as pxactieab(e afrex

the October 4 hearing on the motions.

CRMSY\SFSSJ2842 _Z_

STIPULATWN ANIJ (W39NBS6B~ ORDF.H (N0. C12-0290G LHK PSG)
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1 Dated: July _, 2012

Z CARROLL, BUIiDTCK & McDONOUGH tLr

3

4 gy
Crcegg McLean Adam5

Jonathan Yank
Goroalo Martinez

6 Jennifer S. Stoughton
Amber L. West~

Attorneys for Defendant
San Jose Po(ice Officers' Association8

9 Dated: July _, 2012

10 WYLIE McBffiDF FLATTEN & RENNER

11

12 By

13 - John A. McBride
Christopher E. Flatten

14
Mazk S. Renner

Attorneys for Defendant

15
San Jose Firefighters, IAFF Local 230

16 Dated: July 24, 2012

17 BEESON TAYER & BODINL

18

19 gy

20 _ Vishtasp Mehr Soroushian

Z 1 Teague Pryde Paterson
Vishtasp Mehr Soroushian

22 Attorneys for Defendant
Municipal Employees' Federation, AFSCME,

23 - Local 101

24

25

26

27

28
corn-snsrsnzaa.z _3_ _

STIPOLATION AND [4IiBPB6EB) ORDER (NQ C12D290J LHK P5G)
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1 Dated: July , 2012

2 WYLIE McBRIDL^. PLA"TTEN &RUNNER

3 ~,.

4 gy
John A. McBride

5 Christopher E. P1atCen
Mack 5. Renner

6 Attorneys for Defendant
City Association of Management Personnel,~
II'PTE, Local 21

8
Dated: July 2012

9
_,

WYLIE McBRIDE FLATTEN & RENNER
10

it

IIY12 Jolm A. McBride

13
Christopher E. PlatSen
- Mark S. Renner

14
AtCOrneys for Defendant
Internatronal Union of Operating Engineers,

15
Local No. 3

16
Dated: July 2012I~ _,

18 MEYERS, NAVE, RIBACK, SILVER
& WILSON

19

20 BY

Z t Michael Christian Hughes
Jennifer Lyme Nock

ZZ Linda Margaret Ross
AttomeysforPlainliff

23 City of San Jose

24

25

26

27

28
CI3M-SI'\SF55]2842 _4.

S'[[PULATION ANiI%N OII~CN (NO. CIi-~290d IdIK i'9G)
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: 
~uiy 24, 2012

~ I ON. LUC H. KO~H
United States District Court Judge

CBMSF\SP592R4.2 _5_

S'f(PULATION AND ~^^m OItDBR (NO. C12-O2911d I,H K P9G)
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Dated: 7ufy .~+ , 2012

Dated: Juty ~, 2012

Dated: July 24, 2012

CBM-SFSF55]2862

STIPULATION ATD ~YRBRBSEHYORDGR

CARROLL, BiTRD~K & McDONUUGH ~t2

~~1

7ennifer S. Stoughton
Amber L. West

Attorneys for Dependant
5av lose Police Officers' Association

1M~`~~1177R7 7 71~777~~`i7175~~(.~17

John A. McBride
Christopher ~, Platten

Mazk S. Renner
Attorneys for Defendant
San Jose Firefiglsters, IAFF Loca( 230

BEESON TAY~R & BODINE

'~i
Vishtasp Mehr Soroushian

Teague Pryde Paterson
Vishtasp Mehr Sorowhian

Attorneys for Defendant
Municipal Employees' Federation, AFSCME,
Local 101

-3-

(NO.C[2d290L LHK PSG)



1 Dated: July_, 2012

2 CARROLL, BURDICK & McDONOUGH ALP
3

4 By5 Gregg McLean Adam
7onaihan Yank ~.

6 Gonzalo Martinez ',
Jennifer S. Stoughtors

~ Amber L. West '~,,
Attorneys for Defendant
San Jose Police Officers' Associafion '.8

9 Dated: July _, 2012 '',.

10 WYLTE McBRIDE PLATT~N &RUNNER

11

12 By

13 john A. McBride
Christopher E. Platten

14 - Mu'k S. Renner
Attorneys for Defendant

15 ~
San Jose Firefighters, IAFF Local 230

16 Dated: July 24, 2012

I~ BE~SONTAYL.R&BODINE

18

19 ~,r/By (/y/
20 - Vishtasp Meter Soroushian

21 Teague Pryde Paterson
Vishtasp Meter Soroushian

Zz Attorneys for Defendant
Municipal Employees' Federation, AFSCME,

23 Local 101

24

25

26

27

28
can-sr~.sFSSnxu z _3_

SI'M'ULATION AND }t'R9P65EB~ ORDER pVO. C120290J LIIXPSG)



i ~ nar~a: ruty,~,zoiz

2 WYLIE McBRID L N & RENNER
i

3 ~ ~~4 By

5 - 
. John A. McBride

Christop her E. Platten
- Mazk 5. Renner6

Attorneys for Defendant
City Association of Management Personnel,~
IFPTE,Loca121

8
Dated: July ~ 2012

9
WYI.IE McBRIDE P ATTEN & RENNER10

ll
By

12
John A. McBride

13 ~ 
Christopher E.Platten

Mark S. Renncr
Attorneys for Defendant14 International Union of Operating Engineers,
Local No. 3 -~ 5

16
Dated: 7uly 201217 _,

MEYERS, NAVE, RIBACK, SILVERI $
& W[LSON

19

20 gy

21 Michael Chrisrian Hughes
Jennifer Lynne Nock

22 Linda Mazgaret Ross
Attomeys Fox Plaintiff

Z3 CiTy of San Jose

24

25

26

27

28
CBMSFlSF55]2842 1~_

STIPULATION 0.N0 {RR9PE16E9~ORDER (NO, G3-02904 LilK PSC)



1 Dated: July ~ 2012

2 WYLFE McBRIDE PLATTEN &RUNNER3

4 By
John A. McBride

5 Cluistopher E. Ptatten
Mazk S. Renner6

Attorneys for Defendant
City Association oPManagement Personnel,~

. IPPTG, Loca121

8
Dated: July _, 2012

9
~✓1'LIE McBRIDE PLA'fTEN & RENNER10

11

BY12 John A. McBride
Christopher E. Plarien13 ~

- Muic S. Renner
- Attomeps for Defendant14 _ IntemaUOnal Union of Operating Engineers,

Local No. 3~ 5

16
Dated: 7u1y2~', 2012

17

MEYLRS, NAVE, RIBACK, SILVERi $
& WILSON

19 ~~ ~/''

zl Michael Christian Hughes
Jennifer Lynne Nock

22 Linda Margaret Ross
Attorneysfor Plaintiff -

23 City of San Jose

24

25

26

27

28'
CBM.SF\SF55)2881 _Q.

STIPULATION AND{AP9PB68B}ORD6B (NO.G202904 LIi](P6G)
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Gxegg McLean Adam, No. 203436
Jonathan Yank, No. 215495
Gonzalo C. Martinez, No. 231724
Jennifer S. Stoughton, No. 238309
Amber L. West,No.245002
CARROLL, BURDICK & McDONOUGH[,Le

Attorneys far Plaintiff
San Jose police Officers' Associalion

SUPERIOR COURT OF TAE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff,

v.

CITY OP SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE
AND FIRE DEPARTMENT
RETIREMENT PLAN OF CITY OF
SAN JOSE, a~~d DObS l-1Q
inclusive,

21 Defendants.

22

23

24

25

26

27

28
caMSrvsrsssaiz

No. 1-12-CV-225926

FIRST AMENDED COMYLAiNT FOR

DECLARATORY AND INNNCTNE RELIEF

FOR:

(1) VIOLATION OF CALIFORNIA
CONSTTTUTIONAL CONTRACTS CLAUSE,

(2) vto~,nrcox of Cnc,u+oxrv~n
CONSTTfUT[ONALTAKINGS CLAUSE,

(3) VIOLATION OF CALIFORNIA DUE

Paocess;

(4) VIOLATION OF CALTFORNIAFREEDOM

OF SPEECH-RIGHT TO PETTTION~

(5) VIOLATION OF SEPARATION OF

POW ERS DOCTRINEq

(6) BREACH OF CONTRACTg -

(7) VIOLATION OF MMBAg

(8) VIOLATION OF CAL. PENSION

PROTECTION ACT.

OIRST AMENDF,II COMPLAINT FUR DECLARATORY ANO INJUNCI'R'E RELIEF



l Plaintiff SAN JOSE POLICE OFFICERS' ASSOCIATION ("SJPOA" or

2 "Plaintiff') on behalf of its members brings this action for dectaza[ory, injunctive and

3 ~ other relief asking the Court to declare unconstitutional and temporarily and permanently

4 enjoin implemerrtalion of proposed changes to the San Jose Police and Fire Department

5 Retirement Plan:

6 1. Plaintiff challenges provisions of"The Sustainable Retiremeirt

7. Benefits-and Compensation Act," which was passed by the San Jose electorate as

8 Measure B at the June 5, 2012 election ("Mea3ure S"), and which will amend

9 .provisions oP the San Jose City Charter in ways dehimental to the SJPOA and i[s

10 members. Unless reshained; Measure B will become effective unmediatety and

1 I directs the City Council with the goal that implementing ordinances "shall become

12 effective no later than September 30, 2012:'

13 2. Numerous provisions of Measure B violate the California Constitution

14 nn their face and as applied to Police Officers who were participants in the 1961 Police

15 and Fire Department Retirement Plan ("Retirement Plan") on or prior to June 5, 2012,

IG in that Measure B:

17 a. - substantially impairs these employees' contraczs with the City of

18 San Jose for the Retirement Ptan and benefits in place when they began working for

19 the police department, and as improved during their employrrient;

20 b. constitutes ataking of private property rights withoutjust

2l compensation or due process;

22 c. violates their right to free speech and to petition the courts

23 through a "poison pill" that punishes employees if they successfully challenge portions

24 of Measure B;

25 d. violates the separation of powers doctrine by giving the City

26 ultimate authority over whether an unlawful ordinance implementing Measure II

27 should be amended or severed;

28
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1 e. impairs SJPOA members' rights under their Memorandum of

2 Understanding ("MOA") with the CiTy by unilaterally increasing contributions for

. 3 future retiree medical benefits above what is contractually agreed;

4 f. violates die Meyers-Milian-Brown Act ("MMBA"), Gov. Code

5 section 3500, et seq., by unilateraily reducing employee salaries—a mandatory subject

6 of bargaining—if Section 1506-A of Measure B is declared invalid; and

7 g. violates the California Pension Protection Act by abTOgating the

8 fiduciary duties of the Board of Administration for Police and Fiie Department

9 Retirement Plan ("Retirement Board") to current and future retirees.

10 3. Hundreds of current Police Officers on whose behalf Plaintiff brings

11 this action wdl suffer severe and irreparable harm upon implementafion of Measure B

12 and amendment of the Charter. Among other things, Measure B forces employees to

13 make the Hobson's choice between standing on their existing pension rights and

14 having their existing salaries reduced by as much as I6°/a, or "voluntarily" opting into

15 a second tier Retirement Plan with lesser benefits so they can keep their current

16 salaries. Measure B also has numerous other consequences for Police Officers as

17 further described herein, including detrimentally changing the definition of disability .

18 retirement, authorizing suspension ofcost-of-living adjustments, eliminating the

19 Supplemental Retirement Benefits Reserve program, and dramatically increasing

20 salary deductions for future retiree healthcare.

2t 4. Measure B also discourages employees from exercising their freedom

22 of speech rights, including their right to pefiTion the courts for redress. For example, it

23 specifically provides that if its lesser "voluntary" retirement program is "illegal,

24 invalid or unenforceable as~to Current Employees ...then ... an equidalent amount

25 of savings shall be obtained through pay reductions." It also gives the City ulfvnate

26 authority to decide whether any implementn~g ordinance deterntined to be unlawful

27 should be "amend[ed] .., or ... sever[ed]," regardless of any court order obtained by

28 employees enPorcn~g their rights.
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1 NRISDICTION AND VEN[JE

2 5. All. parties exist and reside within the County of Santa Clara, and all

3 relevant actions and omissions took place within the County of Santa Clara, malting

4 this Court the appropriate venue for this action.

5 - THE PARTIES

6 6. Plaintiff SJPOA is a California nonprofit unincorporated labor

7 association representing over a thousand individuals working in Police Officer

8 classifications in Bargaining Units 11, 12, 13 and 14 (collectively "Police Officers")

9 employed by the City of San Jose. SJPOA's purposes include advocating for the

10 interests of its members with respect to their collective bargaining rights, including

i I their pension and retirement rights. SJPOA brings this action on behalf of itself and its

12 members, having standing to do so under the dochine articulated by the California

l3 Supreme Courtin Professional Tire Fighters v: City of Los Angeles.(1963) fi0 Cal2d

14. 276, and Int'1 Assoc. of Fire Fighters v. City ofPaio Alto (1963) 60 Cal.2d 295.

15 7. The members of SJPOA are current employees of the City of San Jose

16 who were induced to accept positions in and conrinued to work ui the police

17 deparhnent in reasonable reliance that they had the "collateral right to eazn futare

1 S pension benefits through continued service, on terms substantially equivalent to those"

19 existing at the time they began working for the city, or enhanced during their service

20 with the Ciry, (Legislature v. fiu (1991) 54 Ca13d 492; Cmman v. Alvord (1982) 31

21 Ca1.3d 318.).

22 8. Despite serving in the capital of Silicon Valley, San Jose Police

23 Officers are amongst the lowest paid Police Officers in the Bay Area. They previously

24 agreed to a 10% reduction in total compensation, effective since July 1, 2011 and

25 continuing at least until June 30, 2012. They currently pay approximately 10.46% of

26 their salary towards normal cost retirement contributions. They also currently pay an

27 additional7A t % of their salary towards retiree medical benefits—a contciburion rate

28 that far exceeds the industry standard. Under Measure B, Police Officers' payments
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1 would substantially increase through additional salary deductions, further decreasing

2 their net income.

3 9. The City of San Jose ("City") is a charter city that employs the

4 members of SJPOA and has established the Retirement Plan. The City is governed by

5 the San lose City Charter ("Charter") and by superseding state law. Labor-

6 management relations between the SJPOA and the City are governed by the NIIvIBA. I

7 10. The Retirement Plan is administered by Defendant Boazd of

8 Administration of the Police and Fire Deparhnent Retirement Plan (°the Board"),

9 whose primary fiduciary duties are to current and future members and their

10 beneficiaries. The Board has no authority over any changes to the design and terms of

I 1 the Retirement Plan. Its duty is to administer the Plan according to its terms. Pursuant

12 to Code of Civil Procedure section 389(a)(1), the Board is named herein solely as a

13 necessary and indispensable party because of its role in administering the benefits at

14 issue in this action; otherwise, complete relief cannot be accorded. See Cal. Civ. Proc.

15 Code § 389(a)(1). No damages, writ, injunctive or other relief, including attorneys'

16 fees or costs, is presently sought against the Board in this action.

17 11. The terms and conditions of SJPOA members' employment, including

18 their right ro certain retirement benefits and their currant salaries, are governed by a

19 MOA between the SJPOA and the City, which was entered into pursuant to the

20 Meyers-Milias-Brown Act, Gove~runent Code section 3500, et seq.

21 BACKGROUND

22 12. The San Jose City Charter establishes that the City has a duty to

23 establish and maintain a retirement plan for its employees. As further described

24 herein, the Charter mandates certain minunurtt retirement benefits for Police Officers.

25 13. The Retirement Plan applicable to Police Officers is contained in the

26 San Jose Municipal Code. The Charter imposes on the City a duty to keep the

27 Retirement Plan actuarially sound.

28
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1 14. The Retirement Plan is funded by contributions from employees and

2 the City as specified in the fiinding provisions of the Ciry Charter, Municipal Code,

3 and MOA.

4 15. In the spring and early summer of 2011, SJPOA and the City had

5 lengthy negotiations over retirement benefits during collective bazgaining negaiaTions.

6 Specifically, the City represented that, according to its projections, retirement costs

7 were rapidly escalating and needed to be reduced.

8 - 16. T1ie 57POA and the City agreed to amtinue negofiations on pension

9 and retiree health care benefits for current and future employees, even though they had

10 reached agreement on the other terms and conditions of employment.

I 1 t 7. The City subsequently began a campaign to reduce all City employees'

12 pension benefits, including those of Police Officers, through aCity-sponsored voter

13 ballot initiative and a threatened declararion of fiscal emergency. If implemented,

14 Measure B will amend the San Jose City Charter.

15 18. To support the City's efforts to declare a fiscal emergency and the

16 ballot measure, the City's mayor asserted repeatedly in public statements and press

17 releases that, by Fiscal Yeaz ("FP") 2015-16, the City's retirement conhibution costs

18 would reach $650 million per year.

19 19. On July 5, 2011, certain City Council members formalty proposed a

20 ballot initiative that would unilaterally reduce retirement benefits of all City

21 employees, including those represented by S7POA. The ballot measure was

22 purportedly directed at reducing the City's retirement costs to FY 2010.2011 levels by

23 I'Y 2015-16.

24 20. The City's projected retirement contribution increases were partly

25 rooted in the CiTy's reduced contributions dwing times when the Retirement Plan had

26 an actuarial surplus.' Por example, in fiscal years 1993 throt~h 2004 the City reduced

27
~ An actuarial surplus is defined as a situation where the actuarial value of the assets in the

28 retirement fund is more than the value of the plan's actuarial liability.
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1 its contributions into [he Retirement Plan by approximately $80 million. The

2 Retirement Boazd later concluded in 2011 that, had the City not reduced its

3 contributions during that flme period, the $80 million would have grown to $120

4 million. That increased the Retirement Plan's Unfunded Actuarial Liability by

5 approximately 44%:

6 21. On December 1, 2011, the independent actuary for [he Retirement Plan

7 issued a report with updated projections for the City's prospective retirement cosCs

8 which showed that the City's retirement conh~ibutions would be far less than previously

9 estimated and faz less than the CiTy had been relying on as justification for the

10 proposed declaration of fiscal emergency and ballot measure. Specifically, the repod

1 I showed that the City's contributions for Fiscal Year 2012-13 for the Police and Fire

12 Retirement Plan would be approximately $SS million less than previously expected.

13 22. At a CiTy Council meeting on December 6, 2011, the Mayor withdrew

14 his proposal to have the City Council declare a fiscal emergency, Even though there

15 was no fiscal emergency, the CiTy Council nonetheless proceeded with placing the

16 ballot measure before the voters.

17 23. OnFebruary 21, 2012, the City issued a revised ballot measure. On

18 Match 6, 2012, the City Council voted to place that revised balb[ measure ("Measure

19 B") on the June 5, 2012 elecfion ballot On April ] 0, 2012, the Sixth Appellate

20 District CourC of Appeal found the ballot statement of issue was "impermissibly

21 partisan," and ordered the City to revise it, which it did.

22 24. Measure B was passed by the San Jose electorate on June 3, 2012. If

23 allowed to go into effect, Measure B will change SJPOA members' retirement benefits

24 and the Retirement Plan as further described below.

zs POLICE OFFICERS' RIGIiTS UNDER THE RETIREMENT PLAN AND MOA

26 25. The Retirement Plan established by the pre-Measure B City Charter

27 and the Sari Jose Municipal Code gives Police Officers constitutionally-protected and

28 vested contractual and property rights to certain pension benefits and the right to
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1 proceed under the Retirement Plan in place when they began working for the City, 
as

2 well as any improvements to those benefits made during their employment with the

3 City.

4 26. S7POA members' benefits and rights became vested when they

5 aceepted their positions with the City or, with respecE to any improvements to those

6 benefits, when they continued laboring for the City. In exchange fox these benefits and

7 rights, SJPOA members accepted their positions with the City and will continue to as

8 they have in the past dutifully laborfor the City of San Jose.

9 27. The City Charter prescribes certain minimum benefits for Police

t 0 Officers: "IY~e Charter expressly states that the City "may grant greater or additional

t 1 benefits." There is no provision for reducing employee benefits or for reducing

12 benefits below the minimum in the Charter. As further described herein, Police

13 Officers' pension rights azise from the Charter, the Municipal Code, and the MOA.

14 28. Service Retirement and Pension Calculation. The~Charter (Section

(5 1504) establishes Police Officers' right to service rerirement. The Municipal Code

16 provides that Police OfFicers are eligible to begin receiving service retirement benefits

17 at age 50 with 25 years of service, at age 55 with 20 years of service, or at any 
age

18 following 30 years of service.. Upon rerirement, they are entitled to a pension

19 calculated according to the following formula contained in Municipal Code section

20 3 36:809: 2.5% of final compensation for each yeaz of service up to 20 years, plus. 4°/a

21 of final compensation for each yeaz of service between 21-30 years up to a cap of 90%

22 of final compensation.

23 29. Disability Retlrement and Pension Calculation. The Charter

24 (Section 1504) establishes Police Officers' right to disability retirement and defines

25 "disabled" as "the incurrence of a disability ...which renders the officer or employee

26 incapable of continuing to satisfactorily assume the responsibiliries and perform the

27 duties and functions of his or her office or position and of any other office or position

28 ua the same classification of offices or positions to which the City may offer to transfer
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t him or her ...:' (emphasis added). Upon disability retirement, Police Officers are

2 entitled to a pension calculated according to the following formula in Municipal Code

3 section 3..36.1020:50% of final compensation, plus 4% of final nompensation for each

4 full year of service exceeding 20 years, to a cap of 90% of final compensation.

5 30. Splitting of Normal Retirement Costs According to 3:8 Ratio. The

6 Charter (Section 1504) and Municipal Code (Section 3.36A10) establishthat Police

7 Officers contribute 3/11 the ofthe norrnal costs of maintaining the Retirement Plan, and

8 the City pays 8/] Iths.

9 31. City Pays All Unfunded Actuarial Liability ("UAL") for Pensions.

10 The Municipal Code (Sections 336.1520 and 3.36.1550) establishes that the City pays

I 1 any UAL generated by the Retirement Plan? Under the Retirement P(an, the City is

12 required to pay UAL and Police OfScers did not pay UAL for pensions.

13 32. When the Retirement Plan generated an actuarial surplus, the City

14 reaped alt of the benefits and used those excess eanungs to reduce its contribution rates

15 during FYs 1993-2004 by approximately $80 million. According to the Retirement

16 Boazd, that $80 migion would have grown to $120 million and increased the existing

17 UAL by 44%.

18 33. .Yearly Costof Living Adjustments ("COLA"). The Municipal

19 Code (Section 3.44.150) establishes Police Officers' right to an annual3%COLA to

20 pension benefits upon retirement. The normal cost of the COLA is funded by

2l contributions from Police Officers and the City on a 3-8 basis (Section 3.44:090) to

22 fund the normal cost.

23 34. Supplemental Retiree Benefit Reserve ("SRBR") Payments. The

24 Municipal Code (section 336.580) also establishes a supplemental retirement benefit

25 reserve, funded from employee and City conhibuGons and administered solely for the

26
Z UAL is "the difference between actuarial accrued Lability and the valuation assets in a

27 fund. [Citation] Most retirement systems have [UAL].... (LJAL] does not represent a
debt that is pa able [in full] today. ' (County of Orange v. Association of Orange County

28 Deputy Sheri~s (2011) 192 Ca1.App.4tlt 21, 3.4.)
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1 benefit of Retirement Plan members, from which ffie Retirement Boazd has the

2 discretion to make a vaziable annual payment to retirees based on investment

3 performance.

4 35. Contribution Rates for Retiree Healthcare. Employee contribution

5 rates for retiree healthcare are established through the collective bazgaining process.

6 Tlms, the MOA sets Police Officers' contribution rates for retiree healthcare.

7 Specifically, contributions for retiree medical benefits are made by the City and Police

8 Officers on a 1:1 ratio. The MOA caps any increase in these contribution rates for

9 Police Officers at 1.25% per yeaz. The MOA further provides that employees shall not

10 pay more than 10% of tlteir pensionable salary to fund retiree healthcare. G4~trently,

11SJPOA members pay 7.01%of their pensionable pay towazd retiree healthcare costs,

12 which will increase to 8.26% on July. I, 2012 under 8ie MOA.

13 36. In enacting the Charter and Municipal Code sections described above,

14 snd by ratifying the MOA, the City expressly and/or implicitly Intended to bind itself

I S ~~ to these terms for current Police Officers. These rights became protected vested rights

16 a when these officers began working with the City (or continued to work following

t7 uI benefit improvements), and cannot be legislatedaway by the City or by ballot

18 p initiative. Nothing in the Charter and the Municipal Code prohibits the crearion of any

19 unplied rights.

20
MEASURE B: "THE SUSTAINABLE RETIRMENT BENEFITS-AND

21 COMPENSATION ACT"

22 ~ 37. Measure B makes a number of significant and dehimental changes to

23 the Retirement Plan and to retiree beneSts established in flze MOA affecting Police

24 Officers. All of these changes were made without any consideration and without

25 - diving Police Officers compazable new advantages.

26 38. By its own terms, Measure B will immediately amend the San Jose-

27 Ciry Charter and "prevail(s] over all other conflicting ox inconsistent wage, pension or

28 post employment benefit provision in the Charter, ordinances, resolutions or other
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I enactments." Some of these changes take place immediately, while others will require

2 implementing ordinances, though Measure B would appeaz to require that the City

3 begin promulgating such implementing ordinances right away. Measure $provides

4 that it is the goal that any implemenfing ordinances "stialL become effective no later

5 than September 20, 2012." - -

6 39. Measure B does not purport to rehoactively change the pension

7 formulas for prior service years and only purports to apply prospectively.

8
Sections 1506-A and 1507-A: A "Voluntary" Choice Bchveen Giving Up the Right to

9 Current Level of Salary Now or Giving Up Future Retirement Benefits

10 40. The core of Measure B is the misleadingly-titled "Voluntary Election

11 Program° ("VEP") which creates "an a(temative retirement program" that would

12 provide benefit levels that are less favorable than those outlined above. Employees

13 who "opt in" to the VEP will maintain their current salaries and the current 3:8 cost-

14 sharing ratio for the normal costs. By conhast, Police Officers who elect to remain in

I S the current Retirement Plan for future service credits will be forced to pay up to 50%

16 of the pension UAL through a reduction in their current salaries up to 16%. This

17 Hobson's choice is contained in Sections 1506-A and 1507-A of Measure B.

18 41. Section 1506-A mandates that employees not entering the VEP will

19 have their salary reduced by as much as 1 G% in order to pay for up to half of the

20 pension UAL. Although Measure B styles this reduction as an "adjust[ment] flu~ou~h

21 additional retirement contributions," MeasureB would effectively require Police

22 Officers (who have never paid UAL contributions for their pensions) ro offset the

23 Ciry's UAL costs through salary deductions resulting in reductions to take-home pay

24 without giving them any comparable 9dvantage.

25 42. Section 1507-A sets out the VEP which caps employees' pension

26 benefits and prospectively changes the pension formula for those employees

27 "voluntarily" "opting" into this system. Section 1507-A mandates that such

28 employees "will be required to sign an irrevocable election waiver (as well as their
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I spouse or domestic partner, former spouse or former domestic partner, if legally

2 required) acknowledging that the employee irrevocably relingwshes his or her existing'

3 level of retirement benefits and has voluntarily chosen reduced benefits."

4 43. The VEP imposes a reduced retirement benefits formula as follows

5 2% of final compensation for each yeaz of prospective service, up to a cap. of 90% of

G final compensation. It re-deSnes "final compensation" as "the average annual

7 pensionable pay of the highest three consecutive years of service." Section 1507-A

8 also increases the rerirement age to 57 for Pofice Officers, including the eligibility fo

9 retire after 30 years of service; and disallows retirement before age 50. It caps COLA

10 increases at 1.5%per fiscal yeaz. Finally, it imposes a new requirement that an

ll employee is eligible for a full year of service credit only upon reaching 2080 hours of

12 regular time worked, excluding overtime.

13 44. In exchange for giving up their rights, Police Officers entering the

14 VEP keep their current salazies, do not pay UAL and retain the 3:8 cost-sharing ratio-

15 rights which Police Officers already have. Police officers forced into VEP would thus

16 receive no comparable advantage for the waiver of their rights:

17 45. The VEP presents a Hobson's choice that is unconscionable and.

18 unlawful because current employees have no meaningful choice. The City is obligated

19 by the MOA to maintain conCractual salazies and retiree healthcare. contributions at the

20 agreed rake, and is also obligated by the Charter and Retirement Plan to pay Police

21 Officersthe bene&ts under the retirement system in place when they began working

22 for the City, as well as any enhancements made during their service with the City. The

23 City may not lawfully renege on either of its obligations, let alone penalize current

24 employees for standing on their rights.

25 4G. An employee's election under the VEP is not "voluntary" at alt and

26 fails for lack of consideration in the form of a comparable advantage because,

27 regardless of what decision an employee makes, he or she is forced to give up valuable

28 rights protected under the law. Further, any such choice is made under economic
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t duress because employees not electing the VIP have their salazies reduced by as much

2 as 16%.

3 47. Although the VEP would require IRS approval, Measure B mandates

4 that the "compensation adjustments" shall be effective regardless of whether' IRS

5 approval has been given and regardless of whether the CiTy Council has unplemented

6 the VIP.

7 48. The City has known since aUeast January of 2012 that the VEP will

8 not receive IRS approval in 2012 and is likely never to receive such approval.

9 Nonetheless, the CiTy Council voted to put Measure B, including the VEP, on the June

10 5, 2012 ballot.

11 Section 1509-A: Evisceration of Disability Retirement Availability

12 49. Secfion 1509-A of Measure B immediately and radically alters Police

13 Officers' rights to disability retirement by unilaterally imposing numerous burdensome

14 requirements, including that "City employees must be incapable of engaging in any

15 gainful employment for the City." (Emphasis added.) Specifically, Measure B r~

16 defines disability retirement for Police Officers by now requiring a determination that

17 an employee be unable to "perform any other jobs described in the City's classification

18 .plan in the employee's department because of his or her medical condition."

19 (Emphasis added) The practical effect for a Police Officer is that if he or she is able

20 W perform any function witivn the police department—including non-peace officer

21 functions--he or she is now ineligible for disability retiremenk Under the current

22 Retirement P(an, such an employee would have been eligible for disabi6tyre8rement

23 if he or she could not perform work within his or her own classification.

24 50. Measure B fiuther requires that a disability retirement assessment be

25 made even if there aze no posirions for which an otherwisedisabled Police Officer

26 may beeligible—i.e., even if there are no vacancies for such jobs. That means that if

27 an otherwise disabled employee is found to be able to perform non-peace officer

28 functions in his or her department but there i~ no available vacancy, that employee will.
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I be ineligible for disability retirement. Even if there is an available vacancy, Measure

2 B would not require that the officer be placed in the vacancy. Under Measure B such

3 an employee would get nothing even though he or she was incapacitated in the line of

4 duty. Measure B does not provide.employees with any compazable advantage for

_ 5 taking away this right.

6 - Sectto¢ 1510-A: Unfettered Right to Deny COLA Increases

7 51. Secfion 1510.A gives the City the right to deny WLA increases to

8 non-VEP and VEP employees alike. Upon a unilateral declaratian of"fiscal and

9 service level emergency" by the City Council, it allows the City to suspend COLA

I O increases to applicable retirees (defined as "current and future retirees employed as of

i l the effective date of this AcP') for up to five years. Measure B does not require that

l2 the time period for which COLAs are suspended have any nexus to the declared

13 emergency. Nor does Measure B contain any definition of a "fiscal and service level

14 emergency" or even require that the City CounciPs suspension of COLAs be

t 5 `Yeasonable" under the circumstances or reasonably related to the declared emergency.

16 Measure B does not provide employees with any compazable advantage for taking

17 away this right.

18 52. Any "suspend[ed]" COLA increases are automatically forfeited

19 because Measure B directs that COLAs "shall" only be restored "prospectively" and

20 even then only "in whole or in part " Measure B provides no way for retirees to obtain

21 past COLAs to which they were entitled, nor does it provide a compazable advantage

22 for the loss of this protected right

23 53.- Additionally, Section 1510-A caps COLA increases once they aze

24 `Yestore[d]" as Follows: 3%for currenf retirees and non-VIP employees, and LS%for

25 VEP employees. There is also no requirement that any "restore[d]" COLAs be

26 `Yeasonabte° under the circumstances or reasonably related to the declared emergency,

27 let alone any provision for affected employeesto obtain past COLAs to which they

28 were enlltled.
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1 - - Section 1511-A: Elimination of SRBR

z 54. Section 1511-A eliminates the SRBR in whole and with it any

3 supplemental benefits that Police Officers would lave received during retirement, even

4 though such employees have paid into the SRBR. It directs that any funds in the

5 SRBR bz placed in the Retirement PLan and mandates that any supplemental benefits

6 outer than those authorized by Measure B "shall not be funded from plan assets.°

~ Measure B does not provide employees with any comparable advantage far taking

g away this right.

g 55. Elimination of the SRBR will have detrimental effects upon retirement

10 of Police Officers who paid into the SRBR in expectation they would receive that

11 benefit.

12 Section 1512-A: Increases to Payment for~Retiree Healthcare

13 56. Section 1512-A dramatically increases the amount that Police Officers

j q will have to pay for refiree healthcare. Under Measure B, Police Officers would be

15 required to pay a fu1150% of the normal cost and unfunded liability for the retiree

16 healthcare plan. Thiz would have the effect of eliminating the 10%cap contained in

1~ the MOA and, consequently, resulting in a significant net salary decrease, as the

lg combined cost is currently 32% of salary. That salary decrease is in addirion to and

lg cumulative with the other salary deductions under Measure B, which will have a '.

Zp detrimental impact on SJPOA members.

21 57. Additionally, Measure B dehimentally re-defines "low cost plan" to

22 mean "the medical plan which has the lowest monthly premitun available to any active

Zg employee in either tl~e Police and Fire Department Retirement Plan or Federated City

24 Employees' Retirement Plan." That effectively makes it impossible for the SJPOA to

25 bazgain over retiree medical benefits, as it will fix employees' benefits to the lowest

z6 cost plan City-wide, regardless of whether such plan was bazgained for by another

27 bazgaining unit or unilaterally imposed on another bazgaining unit by the City.

28
CBM-SIlSF555412 -]S-

FOIST AMENDED COMPIAIN'C FOR DECLARATORY AND M.NNCTNE RCLIER



1 Section 1513-A: Compromising Board's Fiduciary Duties to
Current and Futur¢ Beneticiaries

2

3 58. Section 1513-A compromises the Retirement Board's constitutionapy-

4 based fiduciary duties to current and future beneficiazies, including S.1POA memUers,

5 by forcing the Retirement Boazd to take into account "any risk to the City and its

6 residents" in its actuarial analyses, by compelling theRetirem6nt Board to equally

7 "ensure fair and equitable heahnent for current and future plan members and tcixpayers

g with respect to the costs of the plans (,]" and requiring the Retirement Boazd to act

9 with the objective "to minimize ... the volatility of oonhibutions required to be made

10 by the City ..." These changes violate Article XVI, secrion 17 of the California State

11 institution, which mandaTes that the Retirement Boazd's fiduciary duties aze owed

12 only to participants and their beneficiazies.

13 Sections 1514-A and 1515-A: Poison Pill and Usurping Judicial Function

14 ~ 59. Measure B would punish employees for exercising their constitutional

I S rights to challenge its pxovisiogs in the coaRs in at least two different ways. Lt also

16 usurps the power of the judiciary.

17 60. Section 1514-A con{ains a wholly punitive "poison pill" that mandates

ig that if Section 1506-Alb)—which requires that the salaries ofnon-VEP, current

19 employees be reduced by as much as 16% to cover half of the UAL under the

zp Retirement Plan—is "illegal, invalid or unenforceable as to Current Employees," then

21 "an equivalent amount of savings shall be obtained through pay reductions." Measure

22 B does not require that such pay reductions be used to pay UAL. I[ does not even

23 provide any guidance as to what those reductions should be used for and appeaz to be.

Zq reductions for the sake of reductions.

y5 61. The absence of azry such guidance makes plain that the reduction in

2( employee salaries is merely punitive, i.e., to discourage employees from challenging

27 Measure B in court and to punish tliem if they are successful.

28
CAM-SFlSF555412 - -](-

FIRST AMENDED COMPLAINT AOR OECI.AMTORY AND INJUN([f1VL RELIEF



1 62. Section 1515-A contains another provision that provides that "(i]f any

2 ordinance adopted pursuant to the Act is held to be invalid, unconstitutional or

3 otherwise unenforceable by a final judgment, the matter shall be referred to the City

4 Council" to Gave it decide "whether to amend the ordinance consistent with the

5 judgment, or whether to determine the section severable and ineffective."

6 63. .The City Council is not a court and may not decide the legality of a

7 measure it unilaterally put before the voters. Under our system of government, the

8 decisions described above are not up to the City Council but aze the province of the

9 courts. Measure B usurps the power of the judiciary to fashion an appropriate remedy

10 and to decide the severability of unlawful ordinances promulgated thereunder.

11 64. Section 1515-A has the additional effect of discouraging employees

12 from challenging Measure B in coarf, because even if they were successful, the City

13 could take the position that it has the sole and ultimate authority to decide their suit.

14 RIGHT TO INJUNCTIVE AND DECLARATORY RELIEF

15 b5. No adequate remedy e~cists at law For the injuries suffered by SJPOA

16 members because the constitutional violafions carmot be protected against and SJPOA

17 members' rights cannot be preserved absent injunctive relief. If this Court does not

I S grant injunctive relief of the type and for the purpose specified below, SJPOA and its

19 members will suffer further irreparable injury.

20 ~ 66. Conversely, the City will suffer no cognizable harm by continuing to

21 give effect to the Retirement Plan currently in place.

22 67. As a result, SJPOA requests that this Court preserve the status quo ',

23 ante by preliminazily and permanently enjoining the City from enforcing or otherwise '..

24 applying Measure B to its members. ',

25 68. An actual controversy has arisen and now mists between SJPOA and.

26 the City concerning their respective rights, duties, and obligations under the

27 Retirement Plan. Plaintiff contends that by the foregoing acts and omissions, the City

28 has violated SJPOA members' rights under the California Constitution, the City
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Charter, the Retirement Plan and the MOA, as well as the MMBA and California

Pension Protection Act.

69. SJPOA is informed and believes the City disputes the allegations

regarding its obligations under and violation of the law and the contractual ageements.

70. At all fimes mentioned herein, the City has been able to perform its

obligatiolvs-under the-law. Notwithstanding such ability, it failed and refused, and

continues to fail and refuse, to perform its duties under the law and the agreements.

71. SJPOA requests a judicial determination of its rights and a declazation

of the City's obligations under the Cali£omia Constitution, the San lose City Charter,

Retirement Plan and the MOA, as well as under the MMBA and Califomla Pension

Protection Act. SJPOA further requests that this Court declare that Measure B is

unlawful and unenfarceable as applied to SJPOA members currently employed by the

City, andthat by purporting to apply Measure B to said employees the City violated its

obligations under the law.

FIRST CAUSE OF ACTION -
Impairment of Contract

CaI. Const. art. I § 9 and.CaL Civ. Code§ 521

72. Plaintiff hereby incorporates by reference the preceding paragraphs.

73. Article I, Section 9 of the California Constiturion prohibits laws that

.impair conhacts. The City, in violarion of Civil Code section 52.13, has violated and

continues to violate the rights of Plainliff's members herein alleged.

74. The Retirement Plan, as embodied in the San lose Charter and

Municipal Code, gives rise to vested eonhactual rights for employees in the Plan on or

before June 5, 2012. Additionally, the MOA's sections on retirement benefits also

give additional con6ractual rights to SJPOA members.

75. Measure B substantially impairs the contractual rights of Plaintiff s

members.

3 Civil Code section 521 creates a private right of action to seek redress in the Superior
Court fox violation of constiwtional righu.
cshtst~stsssa~z -j$-
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I 76. The substantial impairment is neither reasonable nor necessary to serve

2 an important public purpose. Nor is it consistent with the theory and purpose or tied to

3 the successful operation of the Retirement System.

4 77. Measure B, as applied to current employees, is unconstitutional and

5 violates Arhicle I, Section 9 of the California Constitution.

6 SECOND CAUSE OF ACCION
Taking

7 Cal. Const art.I §19 and Cal. Civ. Code § 521

8 78. Plaintiff hereby incorporates by reference the preceding paragraphs.

9 79. Article I, Section 19 of the California Constitution prohibits the taking

]0 of private properly for public use in the absence ofjusi compensatiioa The City, in

11 violation of Civil Code section 52.1, has violated and continues to violate the rights of

12 Plaintiff's members herein alleged. I

] 3 ~ 80. SJPOA members have a vested property night in the benefits provided

14 by the Retirement Plan, and in the Retirement Plan itself, in place when they began

15 working for the Ciry, as well as any enhancements made during their service with the

16 City.

17 81. In addition, the retirement benefits are a form of promised deferred

18 compensation. Measure B thus interferes with the investment-backed expectations of

]9 SJPOA members.

20 82. By taking these protected benefits without giving SJPOA members any

21 compazable advantage, commensurate benefit or compensation, Measure B violates the

22 California Constitution as a taking of property for a public purpose without just

23 compensation.

24 83. Measure B will have a devastating economic impact on individual

25 SJPOA members both now and in the fuhtre.

26 84. The substantial impairment worked by Measure B is neither reasonable

27 nor necessary to serve an important purpose.

28
ceMS~sesssa~z -19-

FBSTAMENDED WMPWiNT FORPECLARATORY ANU iNJONCfiVE RELIEF



I THIRD CAUSE OF ACTION
Due Process

2 CaL Const. art. I § 7 and Gal. Civ. Code § 52.1

3 85. Plaintiff hereby incorporates by reference the preceding paragraphs.

q 86. Article I, Section 7 of the California Constitution prohibits the taking

g of property without due process. The City, in violation of Civil Code section 52. ],has

~ violated and continues to violate the rights of Plaintiffls members herein alleged.

~ 87. SJPOA members have a vested property right in the benefits provided

g by the Retirement Plan, and in the Retirement Ptan itself, in place when they began

g working for the City, as well as any enhancements made during their service with the

10 City.

11 - 88• By taking these protected benefits without giving SJPOA members any

12 wmpazable advantage, commensurate benefit or compeivsation, Measure B vioLafes [he

13 California Consfitution as a taking of property for a public purpose without due

14 process of law.

15~ - FOURTH CAUSE OF ACTION
Freedom of Speech-Right to Petition

16 Cat. Const art. I §§ 2 and 3, and CaL Civ. Code § 52.1

~ q 89. Plaintiff hereby incorporates by reference the preceding pazagraphs:

1 g 90. Article I, Sections 2 and 3 of the California ConstiNtion guuantee the

ig rights to freedom of speech and to petition the courts for redress. The City, in

Zp violation of Civil Code section 52.1, has violated and conrinues to violate the rights of

2~ Plaintiffs members herein alleged.

Zz 91. Section 1514-A of Measure B violates these protections by chilling or

23 otherwise discouraging S7POA members from exercising their right to seek redress in

24 the courts by penalizing them for bringin~a meritorious and successful lawsuit.

25 Measure B provides that if Secrion 1506 A(b) "is determined to be illegal, invalid or

26 unenforceable as to Ctuxent Employees[,]" current employees' salaries "shall" be

27 reduced by "an equivalent amount of savings:'

28
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I 92. This "poison pill" unlawfully penalizes SJPOA members if they

2 succeed in a lawsuit challenging Measure B.. Among odter thntgs, there is no nexus

3 between the extracted "savings" to the City by reduced employee salaries and Section

4 1506-A(b); that is, there is no requirement the "savings" be used to pay UAL. Instead,

5 these deductions are~wholly puniflve in nature to discourage employees' exercise of

6 their fundamental right to petifion the courts.

7 93. Section 1515-A of Measure B also violates the right to petifion by

8 chilling or otherwise discouraging SJPOA members from exercising their righk to seek

9 redress in the courCS because it gives the City Council ultimate authority to decide

10 "whether to amend the ordinance consistent with the judgment, or whether to

11 determine the secfion severable and ineffective." Measure B discourages employees

12 from exercising their fundamental rights to petition the worts because, regardless of

13 any successful court judgment, the City Council usurps the judiciary's role to decide

14 the remedy, i.e., amendment or severability.

I S tIFTH CAUSE OF ACTION
Separation of Powers Doctrine

I6 - CaL Const. art III § 3 and CaL Civ. Code § $2.1

17 94. Plaintiff hereby incorporates by reference the preceding paragraphs.

18 95. Article RI, Section 3 of the California Constitution provides for the

19 sepazation of powers between the legislative, execurive, and judicial branches. The

20 City, in violation of Civil Code section 52.1, has violated and continues to violate the

21 rights of Plaintiff s members herein alleged.

22 96. Section 1515-A of Measure B. violates the separation of powers

23 doctrine because it gives the City Council ultimate authority to decide "whether to

24 amend the ordinance consistent with the judgment, or whether to determine the section

25 severable and ineffective" if such ordinance is found to be "invalid, unconstituflonal or

26 otherwise unenforceable." The City Council is not a court and may not decide the

27 legality of a measure it unilaterally put before the voters. Measure B thus usurps the

28
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I authority of thejudicial branch because it allows the City Council to decide the

2 remedy if an ordinance is shuck down, i.e., amendment or severability.

3
4 SIXTH CAUSE OF ACTION -

Breach of Contract

5 97. Plaintiff hereby incorporates by reference the preceding pazagraphs.

6 98.. The MOA is a valid and binding conhack

7 99. SJPOA members have at all times performed their duties under the

8 MOA by, among other things, serving the City of San Jose in Police Officer

9 classifications.

10 100. The CiTy has breached the MOA by the actions andomissions alleged

11 above. Specifically, Measure B, which the CiTy Council drafted and voted to place on

12 the June 2012 ballot as a voter initiative, denies or otherwise reduces gross and net

13 salaries, increases employee deductions, contributions, and withholdings, and

14 decreases retirement benefits agreed to in the MOA.

15 101. Additionally, the poison pill fiuther breaches the MOA by unilaterally

16 reducing the salaries of Police Officers by as much as 16%.

17 102. SJPOA members will suffer damages, as described above, caused by

18 the City's breach of the MOA, in the form of reduced salaries and retirement benefits.

19 SEVENTH CAUSE OF ACTION
Violation of MMBA

20 Gov. Code § 3512 et seq.

21 103. Plaintiff hereby uicorporates by reference the preceding pazagraphs.

22 104. The MMBA prohibits the City from taking unilateral acrion on matters

23 impacfing wages, hours, and other terms and conditions of employment for Police

24 ̀ Officers without first providing the SJPOA with reasonable notice and an opportunity

25 to bazgain, resolve any differences, and reach agreement prior to implementation.

26 Gov. Code § 3504.5. "The duty to bazgain requires the public agency to refrain from

27 making unilateral changes in employees' wages and working condifions until the

28 employer and employee association have bargained to impasse." Santa Clara County
cern-srvsFSSSaiz _22_
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i Counsel Anorneys Assoc. v. Woodside (1994) 7 Ca1.4th 525, 537. The SJPOA and the

2 City have not bargained to impasse.

3 105. Section 1506-A of Measure B violates the NIMBA both substantively

4 and procedurally because it directs that the City shall unilaterally reduce salazies by as

5 much as 16% if the VEP is "illegal, invalid or unenforceable as to Current

6 Employees," without requiring the City to bazgain over such reductions anNor even if

7 bugaining were to take place it makes the amount of salary reductions non-negotiable.

8 106. Section 1512-A violates the n~IIVIDA both substantively and

9 procedurally because it unilaterally effects an increase in employee contributions for

10 retiree healthcare benefits and, consequently, reduces net salaz~ies. It also violates the

11 MMBA because it effectively eliminates the SJPOA's ability to bazgain with the City

12 over retiree healthcare benefits, when such benefits are a mandatory subject of

13 bargaining under the MMBA:

14 EIGHTH CAU5E OF ACTION
California Pension Protection Act

I S Cat. Const art. XVI, § 17 and CaL Civ. Code § 521

16 109. Plaintiff hereby incorporates by reference the preceding pazagraphs.

17 108. Article XVI, section 17 of the California Constitution provides that a

18 public employeeretirement boazd's fiduciary duties are to current and future retirees

t9 and their beneficiazies. It further provides that the retirement board "shall have

20 plenary authority and fiduciary responsibility for inveshnent of moneys and

21 administration of the system ...." The City, in violation of Cal. Civ. Code section

22 52.1, has violated and continues to violate the rights of plaintiffs members herein

23 alleged

24 109. Measure B violates the California Constitution because it compromises

25 the Retirement Board's constitufionally-based fiduciary duties to SJPOA members,

26 who participate in the plan as future retirees, by compelling the Board to consider "any

27 risk to the City and its residents" in its actuarial analyses and by compelling the

28
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1 Retirement Board to equally "ensure fair and equitable treatment for current and future

2 plan members and taxpayers with respect to the costs of the plans ...:' '.

3 - PRAYER

4 WHEREFORE, Plaintiff SJPOA prays for ttie following relief:

5 1. A declaz~ation that:

6 a Measure B cannot be applied to SJPOA members working for the

7 City on or before June 5, 2012;

8 b. the City was and is required to provide S7POA members with the

9 retirement benefits and Retirement Plan in place when they began working far the

L 0 City, as well as any enhancements made duxing their service with the City;

1 I c. the City is required to provide the retirement benefits delineated

12 inShe MOA;

13 d. and, by the above-described actions and omissions, the Ciry

14 violated its obligazions.

15 2. A preliminary and pernianent injunction prohibiting the City from

16 applying or otherwise enforcing any part of Measure B to S7POA members working

17 for the City before.June 5, 2012;

18 3. For any and all actual, consequential, and incidental damages as

19 against the City according to proof, including but not limited to damages that have

20 been or may_ be suffered by members of SIPOA and all costs incurred by SJPOA in

21 attempting to enforce the constitutional and statutory rights of the association and~its

22 members;

23 4. For attorneys' tees as against the City pursuant to California Code of

24 Civil Procedure sectiion 1021.5, Government Code section 800, or otherwise;

25 \\

26 U

27 \\

28 \\ '
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5. For costs of suit herein incurred; and;

6. For such costs and further relief as the Court deems just and proper.

Dated: July 5, 2012

CARROLL, BURDICK & McDONOUGfi ~~P

By V ~ ~i/
Gregg ean Adam

Jonathan Yank
Gonzalo C. Martinez
Jennifer S. Stoughton

Amber L. West
Attorneys for Plaintiff
San Sose Police Officers' Associatton

CHM~SF4SF555412 -QS-

FIRSTAMENDED COMPIdINi FOR DECLARATORY AND M.NNCTNE RELIEF



EXHIBIT P



i

z

3

a

5

fi

7

8

9.

10"

tt

u

13

14

is

16

is

19

20

2l

22

23

24

25

26

27

zs

i

JOHN McBRiDE, ESQ., SBN 36458
CHRISTOPHER E. PLATTEN, ESQ., SeN 111971
MARK S. RENNER, ESQ., SBN 127008
W I' M B'd PI tt n &Renneryie, c n e, a e
2726 Canoas Garden Avenue Suite 120 ~~~~~$ED
San Jose, CA 95126 -
Telephgne: 408.979.2920
Facsimile: 408.978.2934
cp~atten@wmprlaw.com

~8JUN 6 2012Attorney for Plaintiffs and Petitioners
ROBERT SAPIEN, MARY KATHLEEN McCARTHY, D~hiV~~9 H~YA~ASJ.*<I
THANH H0, RANDY SEKANY and KEN HERE~IA~ a~Peno,o,dndwn co~mya~im~Ciwe

6/ DEPUTY

~'~.nTVSU11

IN THE SUPERIOR-COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

ROBERT SAPIEN, MARY KATHLEEN
McCARTHY, THANH HO, RANDY
SEKANY and KEN HEREDIA

Plaintiffs and Petitioners,

vs.

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity-as City Manager of
the CITY OF SANJOSE, and Does 1
through_ 7 6,

Defendants and Respondents.

THE.BOARD OF ADMINISTRATION FOR
THE 1961 SAN JOSE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN,

CaseNo.y'L2CV9~ 5`~~B

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITIpN FOR
WRIT OF MANDATE/PROHIBITION OR
OTHER APPROPRIATE WRIT RELIEF

By this action, plaintiffs and petitioners, active and retired members of the

1961 San Jose Police and Fire Department Retirement Plan (Plan), seek injunctive,

declaratory and writ relief to invalidate certain amendments to the San Jose Ci[y

Charter as violations of their vested contract rights.

\1\

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF 1
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i

1
Plaintiffs and petitioners allege:

2 -PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW -

3

4 1. Under California law, when a public entity creates a pension system, the

5 right to that pension immediately vests when an employee accepts employment. A

6
pension system may be modified prior to employee retirement for the limited 

purpose

7

a
of keeping the system flexible and to maintain the integrity of the system. Before

q employee pension rights can be detrimentally affected, commensurate benefits must

io be given .the employee to prevent- an unconstitutional impairment of pension

11 entitlements.When governmental action impairs vested pension rights, the courts are

tx
- requirod to enjoin such conduct.

13

to
2: Firefighters employed by the City since 1961 have participated in the

fig. Plan provided under San Jose Municipal Code (SJMCI, Chapter 3.36, §§ 3.36.010 et

i6 seq., a true and correct copy of the Plan is attached as Exhibit A. On Juna 5, 2012, San

17 Jose voters enacted Local Measure B, a true and correct copy of which is attached as

is
Exhibit 8. It amends the City Charter 4o impose various changes and limitations to _

19

20
Plan benefits for active- and retired firefighters. These changes. and Limitations

y~ unconstitutionally Impair Plaintiffs' and Petitioners' vested contract rights. These

z2 impairments include, ~ but are not limited to; (a) eliminating disability retirement

23 benefits by redefining eligibility to require that a firefighter be unable to perform as a

24
firefighter and "any other jobs described in the City's classification plan" in the Fire

xs
Department because of the firefighter's medical condition, even if no such jobs are

26

y~ available which the disabled firefighter can perform; (b) permitting the City Council

2s upon a declaration of a "fiscal and service level emergency" to suspend and forfeit

COMPLAINT FOR DECLARATORY ANA INJUNCTIVE RELIEF AND PETITION FOR WRIT OF
 2

MANDATE/PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF; Cese No.



~ ~ _

I annual cost of living adjustments (COLAs) to retirees; (c) forcing employees to make

y additional contribuilons for up to 50% of the pens(on plan's unfunded actuarially

3 accrued (lability (UAAI); (d) forcing employees to make additional contributions for up

4 to 50% of the retiree medical plan's unfunded UAAL; and, (e) eliminating the

5
Supplemental .Retiree Benefit Reserve (SRBR) which funds supplemental benefits to

6
annuitants end survivors.

e PARTIES

9

16 3. Plaintiff and petitioner Robert Sapien is. a resident, taxpayer, and

i~ registered voter. of the County of Sante Clara, California. Plaintiff and Petitioner

Az Sapien is a San Jose firefighter and an active participant in the Plan.

13
4. Plaintiff and petitioner Mary Kathleen McCarthy is a San Jose firefighter

14

~5 and an active participant in the Plan.

16 5. Plaintiff and petitioner Thanh Ho is a San Jose firefighter and an active

17 participant in the Plan.

is 6. Plaintiff and petitioner Randy Sekany worked as a San Jose firefighter for

19
the San Jose Fire Department (SJFD) for more than 28 years before retiring in 2009.

20

Z~ Plaintiff and Petitioner Sekany is a retired annuitant of the Plan.

22 7. Plaintiff and petitioner Ken Heredia worked as aSan Jose firefighter for

23 the SJFD for more than 29 years before retiring in 1999. Plaintiff and Pethioner

24 Heredia is a retired annuitant of the Pian.

zs
8. Defendant and respondent City of San Jose (City) is a municipal

26

corporation in the State of Califomla that operates under the authority of the California
z7

yH Constitution and the City Charter.
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i 9. Defendant and respondent Debra Figo~e is the San Jose City_ Manager.

y She is sued in her official capacity. Under the City Charter, figone is the chief

3 administrative officer of the Clty responsible to the Council for the administration of

4 City affairs placed under her charge including but not limited to responsibility forthe

5
faithful execution of all laws, provisions of the charter and acts of the Council which

6

are subject to enforcement by har or by officers who are. under her. direction and

g supervision. ~ -

v 10. Defendants and respondents Does 1 through 15, ~ inclusive, are sued

io under fictitious names. Their true name and capacities are unknown to plaintiffs and

11
petitioners. When their true names and capacities are ascertained, plaintiffs and

12

13 
petitioners will amend this complaint by inserting their true names and capacities.

Iq Plaintiffs and petitioners are informed and believe, and thereon allege, that each of the

15 fictitiously named defendant and respondent is responsible in somemanner for the

16 occurrences alleged in this action, and that plaintiffs' and petitioners' damages as

t~
alleged in this action are proximately caused by those defendants and respondents.

lA

19 
11. Necessary Party in Interest the Board of Administration of the 1961

yp Police and Fire Department Retirement Plan (Board) is the body appointed by the City

2i Council responsible for managing, administering and controlling ali funds in the Plan

22 established under theSJMC and the California Constitution, art. XVI, §17. The Board

2J
administers the ret(rement system and performs various functions related to the Plan,

24

25 
including determining eligibility for receipt of retirement benefits, the calculation-of

26 employer and employee contributions; the management and Investment of the Plan's

Z7 funds and the distribution of pension benefits to retired firefighters.

26 ~ ~~
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JURISDICTION AND VENUE
1

2 12. Plaintiffs end petitioners bring this action for declaratory relief pursuant to

3 Code of Civil Procedure §1060 to determine the constitutionality and validity of

4 Measura B. Plaintiffs and Petitioners bring this action for injunctive relief pursuant to

s
Code of Civil Procedure §4526 and 527 and Civil Code 552.1 to enjoin the

6

~ implementation of Measure B because it violates plaintiffs' and petitioners'

g constitutional and contract rights. Plaintiffs and petitioners also bring this action as a

9 petition for appropriate writ relief under. Code of Civil Procedure §1085 to block

l0 implementation of Measure B es an unconstitutional impairment of contract under art.

i~
I, §9, an unconstitutional violation of substantive due process under art. I, §7 and an

i2

13 
unconstitutional taking of proper[Y "~'Ithout,just compensation under art, i, §19,

Iq respectively, of the California Constitution and the existing terms of the Plan. This

~5 action is properly filed in the County of Santa Clara pursuant to Code of Civil

16 Procedures §§394 and 386 and.CivilCode §52.1.

17

1a FACTS COMMON TO ALL CAUSES OF ACTION

19 
13. Membership in the Plan is compulsory and a condition of employment for

xo
SJFFs. Retirement benefits under the Plan are funded by contributions from both the

z~
22 pension Plan's members and the City, which contributions are In turn invested for the

z3 benefit of the Plan members. Employee contributions for normal service cost and for

Z4 COLAs era credited to member participation accounts. Employees make no

zs
contributions towards prior service cost, except for that portion of the contributions

26 I
provided by SJMC. §§3.36.1655. This Plan provision requires member. contributions

27

28 because of the increased benefits provided by SJMC §§3,36.805 and
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t~ §3.36.1020.8.3 The contributions under these Play provisions cover the member

y cost for benefits improvements retroactively provided by an interestarbitration award

3 under Charter §1111; the contributions represent the amount of normal service

~ contributions members would have made from the effective date of the benefit

5
increase (i,e., February 4, 1996) to the date of the interest arbitration award,

6

~ amortized like prior service costs. In contrast, the City's contributions are credited to

g the. Pian as a whole. When investments exceed the actuarially assumed investment

9 growth rate, the City's unfunded actuarially accrued liability (UAAU for prior service

~~~ costs is reduced. Moreover, when the funding ratio with the Plan's. assets to Ilabilitiest`

exceeds 100%, the positive UAAL (or over-funding of the Plan) serves as a credit in

1i

favor of the City by reducing its normal cost contributions.
13

14 14. As adopted, Measure B amends the City Charter to alter provisions of the

is pension Plan as it affects contribution rates and benefits for participants and

16 annuitants. Measure B reduces, changesor eliminates existing retirement benefits

t~
enjoyed by current employees and retirees and reduces retirement benefits for San

ie
Jose firefighers in pertinent part, as follows:

19

Zp a. Disability Retirement. Under SJMC §3.36.900 et seq., active

zi firefighters are entitled to a disability pension benefit if, they can no longer work as

_2z firefighters. The Board determines entitlement for a disability retirement upon proof of

23
"incapacity for the performance of duty," whether service-connected or nonservice-

z4

connected if under SJMC §3.36.970 tho firefighter is "incapable of assuming the
25

26 responsibilitiesand performing [he duties of the position then held by him (sicl or of

27 any other person in the same classification of positions [i.e., firefighters classifications]

ze to whichthe city may offer to transfer him" (SJMC §3.36.900). Among other things,
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t ~

i Measure B, §9509-A subd. (a) and (b) limits disability retirements far current and

y future firefighters to instances where the SJFF is unable to perform any other job

3 within the SJFD, whether such job is evailabie and whether or not the City offers

4 such ajob to the firefighter.. Thus, under Measure B, if a disabled firefighter is
5

capable of performing secretarial duties In the SJFD, but no such positions are

6

~ available, or such position is-not offered, the firefighter is IneNglble fordisability

g retirement benefits: Measure B, §1509-A subd. (c) displaces the responsibility for

9 'determining eligibility for disability retirement benefits from the Board, and instead

10 vests that responsibility in "an independent panel of medical experts" subject to "ai1

right of appeal to an administrative judge." Measure 6 does not define a "medical

la

13 
expert' nor does It define "an administrative judge". Measure B does not afford any

z4 offsetting or comparable benefit or advantage to the Plan participants for § 1509-A:

is b. Cost-of-living Adjustments. Under SJMC. §3.44.150 Saa.Jose

i6 firefighter annuitants receive an annual COLA of 3% to their monthly allowance,

17
effective each February 1". Measure B, §1610-A authorizes the Council to suspend

18

19 
costs of living adjustment paid to current and future retirees for up to five years, If the

yo Council adopts a resolution declaring a fiscal and service level emergency based on

zi unidentified criteria. Thero is no requirement under Measure B to repay annuitants for

ZZ the suspension or forfeiture of the COLAs. Measure B does not afford any offsetting

23
or comparable benefit or advantage to Plan'par[icipants for § 7 510-A.

2a

Z5. 
c. Contributions. Under SJMC §3.36.7500 et seq., the Plan requires

Z6 the City and SJFFs to make contributions towards the normal cost of the Plan in a

27 ratio of eight (City) to three (SJFF~. Absent specific exceptions resulting from

28 collective bargaining, under SJMC §3.36.1550, the City is required to make 100% of
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( i

the contributions toward the UAAL that results from Insufficient Plari assets to pay

y projected retirement costs. Under Measure 8, § 1506-A su6d. (bl, beginning July 23,

3 2073, employees will be required to make additional contributions to pay the Plan's

4 UAAL. San Jose fireflgMers will contribute from 4% of pay, up to a maximum of

s
16% of pay per year, but no more than half the yearly cost to pay the UAAL. There is

6

no provision for a reduction in firefighter contributions in the event that the UAAL
7

g declines to less than current amounts. Moreover, under Measure B, §7514-A, if a

s court determines that the provisions of § 1506-A subd. (b) are unenforceable,

10 equivalent monetary "savings" will be imposed on employees by "pay reductions".

I1
Measure B does not afford any offsetting or Comparable benefit or advantage to Plan

~2

participants for § 1506-A. - -
13

is d. Retiree Health Benefits. Under SJMC §3.36.575, the Plan

is establishes medical benefit accounts within the retirement fund to provide retiCee

16 medical benefits; including benefits for sickness, accident, hospitalization, dental or

n
med(cal expenses. Contributions for the normalcost of these benefits are made by

is
the Clty and the firefighters for dental benefits in the ratio of three (City) to one

I9

Zo (firefighter) and for. medical benefits in the ratio of one (City) to one (firefighter.

2t SJMC 3.36.1900 et seq. sets out eligibility criteria for medical benefits annuitants and

ZZ 
allocates the costs of premiums for medical benefits. Under Measure B, § 1512-A, the

23
cost burden for unfunded liabilities for these benefits is shifted from the City to the ',

24

25
firefighters since they "must contribute a minimum of 50% of the cost of retiree

z6 healthcare; including both normal cost and unfunded liabilities." Measure B does not

2~ afford any offsetting or comparable benefit or advantage to Plan participants for

za § 1512-A.
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I e. Supplemental Retirement Benefits. Under SJMC §3.36.680 a

2. "gain sharing" segregated fund called the Supplemental Retiree Benefits Reserve

3 (SRBR) is established which requires the allocation of a portion of excess Plan

4 investment income to fund supplemental benefits to annuitants. Measure 8, §1511-A

s
discontinues the SRBR, and returns the SRBR segregated funds to the Plan's general

6

~ fund and prohibits the payment of supplemental benefits out of the SRBR or other Plan

g assets. Measure B does not afford any offsetting or comparable benefit oradvantage

9 - to Plan participants for § 1511 •A.

to 75. Plaintiffs and petitioners have no plain, speedy and adequate remedy in

1l
the ordinary course of law, other than the relief sought in this complaint and petition,

tz
because the constitutional violations at issue cannot be protected against and

13

iq plaintiffs' and petitioners' rights cannot be preserved absent injunctive or writ relief.

is 16. Defendants and respondents implementation of the foregoing provisions

16 of Measure B is wrongful conduct, and unless and until enjoined and restrained by

t~
order,of this .court, will causegreat and irreparable injury to plaintiffs and petitioners

1s

19 
by impairing provision of vested pension rights.

Za 17. Plaintiffs and petitioners have no adequate remedy at law for the

21 wrongful implemenfation of the foregoing provisions of Measure. B because it will be

ZZ impossible to determine the precise measure of damages that will be suffered if

23
defendants' and respondents' conduct is not restrained, and plaintiffs and petitioners

24

is
will be forced to institute a multiplicity of suits to obtain adequate compensation for

zb each individual's injuries:

z7 - 18. Defendants and respondents have-a non-discretionary legal, constitutional

28 and contractual duty to continue in effect all vested Plan provisions, rights and
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1 benefits to plaintiffs and petitioners. At all times herein mentioned, defendants end

Z respondents have been able to provide all provisions, rights end benefits under the

3 Plan in effect as of June 4, 2012 to plaintiffs and petitioners.

4
FIRST CAUSE OF ACTION

5
REQUEST FOR DECLApATORY RELIEF

6

~ ~ 79. Plaintiffs and petitioners hereby incorporate by reference the preceding

s
paragraphs. _ -

9
20. Article I, §7 of the California Constitution prohibits the taking of property

io

~~ without dueprocess,

t2 21. Article I, §9 of the California Constitution prohibits laws that impair

13 contracts.

14
22. Article I, §19 of the California Constitution prohibits the taking of private

is

property for public use in the absence of just compensation.

16

17 23. An actual controversy has arisen and now exists between plaintiffs and

to petitioners and defendants and respondents relative to their respective rights and

19 duties in that plaintiffs and petitioners- contend that Measure B is unconstitutional,

20
-invalidand unenforceable, both on its face and as construed by defendants and

21

respondents, because it impermissibly impairs vested contract rights to pension
2z

Z3 benefits under the Plan. The impairment is neither reasonable nor material to the

za theory of the pension system and Its -successful operation. It changes pension plan

25 benefitsin a manner which results in a disadvantage to .employees and annuitants.

zc
without comparable new advantages.

i7

\~\
za
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1 24, Plaintiffs' and petitioners require a declaration es to the validity of

2 Measure B, both on its face and as applied to plaintiffs' and petitioners' status as

3 plan members.. A Judicial declaration ig. necessary and appropriate a2 this time so that

4 plaintiffs and petitioners mey ascertain their rights and duties.

s
25. Tha City Council prepared end authorized Measure B, and based thereon,

6

~ plaintiffs and petitioners are informed and believe, end upon such information and

e belief allege that the defendants and respondents dispute the allegations regerding

9 the invalidity of Measure B, their obligations under law, and the alleged violations of

io the law. -

n

~Z SECOND CAUSE OF ACTION

13 
IMPAIRMENT OP CONTRACT

14 [CALIFORNIA CONSTITUTION ARTICLE I, §91

u 26. Plaintiffs and petitioners hereby incorporate by reference the preceding

16
paragraphs.

17

to 27. As set forth In the SJMC, the Plan gives rise to vested contractual rights

iy for employees both active participants and annuitants, prior to June 5, 2012.

zo Zg, Measure B Impairs the conTractual rights of plaintiffs and petitioners.

21 
29. B Im arin these contractual ri hts withouty p g g giving plaintiffs and

2z
petitioners any comparable advantage, commensurate benefit or compensation,

23

24 Measure B as applied to existing plan participants, both current San Jose firefighters

y5 and annuitants, is unconstitutional and violates Article I, §9 of the Califomla

26 Constitution.

x~

28
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1 - THIRD CAUSE OF ACTION

SUBSTANTIVE DUE PROCESS
2

[CALIFORNIA CONSTITUTION ARTICLE I, §71
3

4 30. Plaintiffs and petitioners hereby incorporate by reference the preceding

5 paragraphs.

6
31. Article I, §7 of the California Constitution prohibits the taking of property

e for a public purpose without due process of law.

q 32. Plaintiffs and petitioners have vested property right in the benefits

io .provided by the Plan, and in the-Plan itself, in place when they began working for the

11 
City, as well as any enhancements made during their service with the City:

12
-33. By taking these protected benefits without giving plaintiffs and

13

14 petitioners any comparable advantage, commensurate benefit or compensation,

~g Measure B violates.Article I, §7 of the.Califomia Constiwtion.

16
FOURTH CAUSE OF ACTION

~~ ~ TAKING

~e [CALIFORNIA CONSTITUTION AflTICLE I, §791

I9

yp 34. Plaintiffs and petitioners hereby incorporate by reference the preceding

21 paragraphs.

22 
35. Article I, 519 of the California Constitution prohibits the taking of private

23
property for public use in the absence of just compensation.

z4

25 
36. Plaintiffs and petitioners have vested property right in the benefits

Z6 provided by the Plan, and' in the Plan itself, in place when they began working for the

Z~ City, as well as any enhancements made during their service with the City. In ~i
i

28 I
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~ ~

I addition, the retirement benefits ere a form of promise for compensation.

y 37. By taking these protected benefits without giving plaintiffs and

3 petlUoners any comparable advantage, commensurate benefit or compensation, the

4 'provisions of Measure 8 violates Article I, §19 of the California Constitution as to the

5
taking of property for a public purpose without just compensation. -

6

~ ~ ~ FIFTH CAUSE OF ACTION

e- PETITION FOR WRIT OF MANDATE, PROHIBITION OR OTHER APPROPRIATE WRIT
RELIEF

9 1. Plaintiffs and petitioners hereby incorporate by reference the preceding

10 paragraphs.

ll
2. ~ Plaintiffs and petitioners are informed and believe, and upon such

i1

t3 
information and belief allege that upon the effective date of Measure B, If not before,

~q defendants and respondents will implement the provisions Measure B and wlll not

~5 abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.

16
PRAYER FOR RELIEF

17
WHEREFORE, plaintiffs and petitioners pray for the following relief:

to
1. A declaration that:

19

a. The provisions of Measure B cannot beapplied to plaintiffs and
20

petitioners because it violates their constitutional and contractual rights; and,
2t

b. The defendants and respondents were and are required to provide
22

plaintiffs and petitioners with the Plan provisions, rights and benefits in'place when
23

they began working foc, the Ciiy, as well as any .enhancements made during their
2a

service with the City.
25

~~~
26

\\l
27

\\\
28
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t 2. A preliminary and permanent injunction prohibiting .the .defendants end

- z respondents and the Board from applyingor otherwise enforcing any part of Measure

3 B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,

a §52.1;

5 3, A preemptory writ mandating defendants and respondents and the Board

5 apply all Plan provisions, rights and benefitsin effect as of June 4, 2072 to plaintiffs

7- and petitioners and prohibiting the defendants ~ end respondents from applying or

s otherwise implementing Measure B to plaintiffs and petitioners; -

9 4. Any and all actual, consequential and incidental damages according to

~o 'proof, including but not limited to damages that have 'been or made be suffered by

It plaintiffs and petitioners end ail cosTS incurred by plaintiffs and petitioners in an

x2 attempt to enforce the constitutional, statutory and contractual rights and described

13 herein;

to b. For attorneys' fees pursuant to California Civil Code §52.1, Code of Civil

is Procedure §1021.5, Government Code §800 or~otherwise;

is 6. For costs of suit herein incurred; and

i7 7. For such costs and further relief as the Court deems just and proper.

to Dated: June 5, 2012
Ig WYLIE, McBRIDE,

PLATTEN & RENNER
zo /tJ

zt /''A"~~ i~.,

yZ CHRIST PHER E. PLA
Attorneys for Plaintiffs and Petitioners ~ -

23 ~ ROBERT SAPIEN, MARY KATHLEEN McCARTHY,
THANH HO, RANDY SEKANY and KEN HEREDIA

24

25

26

27

28 ~~~0230V2266\pntllcomplain[ N2.doo x

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION~fOR WRITAF l4

MANDATE/PROHIBITION Oft OTHER APPROPRIATE WRIT RELIEF; Cese No.



EXHIBIT Q



1

2'

3

4

5

6

7

s

9

70

11

72

13

1a

15

18

77

ie

19

20

27

22

23

za

25

ze

27

28

JOHN McBRIDE, SBN 36458

CHRISTOPHER E. PLATTEN, SBN 171971
MARK S. RENNER, ESQ., SBN 121008 ~~DORSED

~, Wylie, McBride, Platten &Renner
2125. Canoas Garden Avenue Suite 120

'~ San Jose, CA 95125
Telephone: 40$.979.2920 ~-
Facsimile: 408.979.2934 JUL 0~ 2Q12-
cplatten@wmprlaw.com

pAVID H. YAMASAKI

Attorne for Plaintiffs end PetitionersY
cni~i ~.<e~mw an~.,rc.~~

Suw~orCwnei G4COUMy of Be~rte GVa

TERESA HARRIS, JON REGER, a+ ~ ~~u^'

and MOSES SERRANO

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

TERESA HARRIS, JON REGERand
MOSES SERRANO

Plaintiffs and Petitioners,

vs

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
EMPLOYEES' RETIREMENT PLAN,

Case No.: 7-72-CV-226670

FIRST AMENDED COMPLAWT FOR
DECLARATORY AND INJUNCTIVE RELIEF
AND PETITION FOR WRIT OF
MANDATE/PROHIBITION OR OTHER
APPROPRIATE WRIT RELIEF

By this action, plaintiffs and .petitioners, active and retired members of the 1975

Federated City Empbyees' Retirement Plan (PIan1, seek injunctive, declaratory and

writ relief to invalidate cenain amendments to the San Jose City Charter as violations

of their vested contract rights.

Plaintiffs and petitioners allege:
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~ JOHN McBRIDE, SBN 36458

z CHRISTOPHER E. PLATTEN, SBN t 11977

MARK S. RENNER, ESQ., SBN 121008
3 Wylie, McBride, Platten &Renner - -

2125 Canoas Garden Avenue Suite 120
a San Jose, CA 95125

Telephone: 408.979.2920
s Facsimile: 408.979.2934

cplatten@wmprlaw.com
6

Attorney for Plaintiffs and Petitioners -
7 TERESA HARRIS, JON REGER,

and MOSES SERRANO
s

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA

9 ~ IN AND FOR THE COUNTY OF SANTA CLARA

70

~~ TERESA HARRIS, JON REGER and Case No.: 1-12-CV-226570

MOSES SERRANO
72 FIRST AMENDED COMPLAINT FOR

Plaintiffs and Petitioners, DECLARATORY AND INJUNCTIVE RELIEF

~3 ~ AND PETITION FOR WRIT OF

vs. MANDATE/PROHIBITION OR-0THER

7a APPROPRIATE WRITRELIEF

CITY OF SAN JOSE, DEBRA FIGONE, in
15 her official capacity as City Manager of

the CITY OF SAN JOSE, and Does 1
is through 15,

i~ Defendants and Respondents.

7e THE BOARD pF ADMINISTRATION FDR
THE 1975 FEDERATED CITY

to EMPLOYEES' RETIREMENT PLAN,

zo Necessar Part in Interest

27

22 By this action, plaintiffs and petitioners, active and retired members of the 1975

23 Federated City Employees' Retirement Plan (Plan), seek injunctive, declaratory a
nd

24 writ relief to invalidate certain amendments to the San Jose City Charter as violations ~i

z6 of their vested contract rights. 
'..

28 .Plaintiffs and petitioners allege:

z~

29
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~ PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

2 1 . Under California law, when a public entity creates a pension system, the

3 right to that pension vests when an employee commences employment. A pens
ion

4 system may be modified prior to employee retirement for the limited purpose of

s keeping the system flexible and to maintain the Integrity of the system. Before

s employee pension rights can be detrimentally affected, commensurate benefits 
must

~ be given the employee to prevent an unconstitutional impairment of pension

8 entitlements. When governme~tai action impairs vested pension rights, the courts a
re

s required to enjoin such conduct.

10 2. Non-safety personnel employed by the City of San Jose since 1975 have

ti participated in the Plan provided under San Jose Municipal Code (SJMC), 
Chapter

72 3.28, §§ 3.28.10 et seq., a true and correct copy of the Plan is attached as Exhi
bit A. On

is June 5, 2072, San Jose voters enacted Local Measure B, a true and correc
t copy of

1a which Is attached as 6chibit B. It amends the City Charter to impose various 
changes

i5 and limitations to .Plan benefits for active and retired employees. These 
changes and

7a limitations unconstitutionally impair plaintiffs' and petitioners' vestedcontra
ct rights:

t7 These impairments include, but are not limited to: ~a) eliminating disa
bility retirement

~s benefits by redefining eligibility to require that an employee be unable to pe
rform tfie

is employee's job and "any other jobs described in the City's classification plan" 
because

20 of the employee's medical condition, even if no such jobs are available which the

21 disabled employee can perform; 1b) permitting the CItyCouncii upon a 
declaration of a

22 "fiscal and service level emergency" to suspend and~forfeitannual cost of living

23 adjustments (COLAs) to retirees; (c) -forcing employees to make additional

za contributions for up to 50% of the pension plads unfunded actuarially accrued liabil
ity,

2s (UAAL); (d) forcing employees to make additional contributions for up to 50°/a of the

28 retiree medical plan's unfunded UAAL; and, (e) eliminating the Supplemental Retir
ee

2~ Benefit Reserve ISRBR) which funds supplemental benefits to annuitants and

29 survivors.
2
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~ PARTIES

2 3. Plaintiff and petitioner Teresa Harris is a San Jose Plant Mechanic. at the

3 Water Pollution ConSroi Plant and an active participant in the Plan.

a 4. Plaintiff and petitioner Jon Reger is a San Jose Environmental inspector

s and an active participant in .the Plan.

s 5. Plaintiff and petitioner Moses Serrano worked as a San Jose Senior

~ Maintenance Worker at the Airport for 30 years before retiring in 2070. Plaintiff and

s petitioner Serrano is a retired annuitant of the Pian.

9 6. Defendant and respondent City of San Jose (City) is a municipal

70 corporation in the State of California that operates under the authority of the California

17 Constitution and the Clty Charter.

72 7. Defendant and respondent Debra Figone is the San Jose City Manager.

t3 She is sued in her official capacity. Under the City Charter, Figone is the chie
f

to administrative officer of the City responsible to the Council for the administration of

75 City affairs placed under her charge including but not limited to responsibility for the

~e faithful execution of ail laws, provisions of the charter and acts of the Council which

t7 are subject to enforcement by her or 6y officers who are under her direction and

to supervision.

is -8. Defendants and respondents Does 1 through 18, inclusive, are sued

zo under fictitious names. Their true name and capacities are unknown to plaintiffs and

2~ petitioners. When their true names and capacities are ascertained, plaintiffs and

z2 petitioners will amend this complaint by inserting their true names and capacities.

za Plaintiffs and petitioners are informed and believe, and thereon allege, that each ofthe

2a fictitiousty named defendant and respondent is responsible in some manner for the '..

zs occurrences alleged in this action, and that plaintiffs' and petitioners' damages as

2s alleged in this action are proximately caused by those defendants and respondents.

z7 9.. Necessary Party in Interest the Board of Administration of the 1975

28 Federated City Employees' Retirement Pian (Board) is the body appointed by the City
3
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~ Council responsible for managing, administering and controlling 
all funds in the Plan

2 established under the SJMC and the California Constitution,'art. X
VI, § 17. The Board

3 administers the retirement system and performs various functions
 related to the Plan,

a including determining eligibility for receipt of retirement benefits, the calculation 
of

5 employer and employee contributions, the management and inve
stment of the Plan's

e funds and the distribution of pension benefits to retired employees
.

~ JURISDICTION AND VENUE

a ~ 10. Plaintiffs and petitioners bring this action for declaratory relief 
pursuant to

s Code of Civil Procedure § 7060.to determine the c
onstitutionality and validity of

~o Measure 8. Plaintiffs and petitioners bring this action for in
junctive relief pursuant to

tt Code of Civil Procedure §§ 528 and 527 and Civil Code § 52.1' to enjoin the

12 implementation of Measure 8 because it violates plaintiffs' and petitioners'

73 constitutional and contract rights. Plaintiffs and petitioners 
also bring this action as a

is petition for appropriate writ relief under Code of Civ
il Procedure § 7085 to block

~s implementation of Measure B as an unconstitutional impairm
ent of contract under art.

is I, § 9, an unconstitutional violation of substantive due 
process under art. 1, § 7 and an

17 unconstitutional taking of property without just compensa
tion under art. I, § 19,

is respectively, of the California Constitution and the existin
g terms of the Plan. This

is action is properly filed in the County of Santa Clara pursuant to Code, of Civil

20 Procedure § § 394 and 395 and Civil Code § 52.1:

Z~ FACTS COMMON TO ALL CAUSES OF ACTION

22 11. Membership in the Plan is compulsory and a condition of employment for

23 all non-safety employees. Retirement benefits under the 
Plan are funded by contri-

2a butions from both the employees and the City, which contributions are in turn

zs .invested for the benefit of the Plan members. Employe
e contributions for normal

2s service cost and for COLAs are credited to member participation 
accounts. Employees

27 make no contributions towards prior service cost. When 
investments exceed the

2s actuarially assumed. investment growth rate, the City's un
funded actuarially accrued

4i
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~ liability (UAAL) for priorservice costs is reduced. Moreover, when the fundingratio

2 with the Plan's assets to liabilities exceeds 100%, the positive UAAL (or over-funding

s of the Plan) serves as a credit in favor of the City by reducing its normal cost

a contributions. - -

5~ t2. As adopted, Measure B amends the City Charter to alter provisions of the

s Plan as it affects contribution rates and benefits for participants and annuitants.

7 Measure B reduces, changes or eliminates existing retirement benefits enjoyed 
by

s current non-safety employees and retirees in pertinent part, as follows:

s a. Disability Retirement. Under SJMC § 3.28.1200 et seq., active

to employees are entitled to a disability pension benefit If they can no longer perfo
rm

17 their jobs. The Board determines entitlement for a disability retirement upon proof 
of

t2 "incapacity for the performance of duty,"- whether service-connected or non-service-

13 connected it the employee is "incapable of assuming the responsibilities and

t4 performing the duties of the position then held by him (sicl or of any other person
 in

is the same classification of positions to which -the city may offer to transfer him"

t6 (SJMC § 3.25.12101. Among other things, Measure B, § 7509-A subd. (a) 
and (b~

t7 limits disability retirements for current and future employees To Instances 
v✓here the

~a employee is unable to perform any other job within the City, whether such job
 is

t9 available and whether or not the City offers such a job to the employee. Thus, under

20 'Measure B, if a disabled Water Pollution Plant Mechanic is capableof pe
rforming

21 secretarial duties, but no such positions are available, or such position is not offer
ed,

z2 the Plant Mechanic is ineligible for disability retirement benefits. Measure B,
 § 7509-A

za subd. (c) displaces the responsibility for, determining eligibility for disability retirement

za benefits fromthe Board, and instead vests that responsibility in "an independent panel

2s of medical experts" subject to "a right of appeal to an administrative judge." Measure

zs B does not define a "medical expert' nor does it define "an administrative judge". '~..

2~ Measure 8 does not afford any offsetting or comparable benefit or advantage to the ',

2a Plan participants for § 1509-A.
5
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~ b. Cost-of-Living Adjustments. Under SJMC §3.44.150 Plan

2 annuitants and survivors receive an annual COLA of 3% to their 
monthly allowance,

3 effective each February 1". Measure B, § 1510-A authorizes the Council 
to suspend

a costs of living adjustment paid to current and future retirees for up to fi
ve years, if the

s Council adopts a resolution declaring a fiscal and service level emerge
ncy based on

_ 6 unidentified criteria. There is no requirement under Measure B to repay 
annuitants for

~ the suspension or forfeiture of the COLAS. Measure B does not 
afford any offsetting

8 or comparable benefit or advantage to Wan participants for § 1 510-A.

e c. Contributions..Under SJMC § 3.36.7500 et seq., the Plan require
s

to the City and employees to make contributions towards the norma
l cost of the Plan in a

~i ratio of eight (City) to three (employeel. The City is required to make
 1009'a of :the

12 contributions toward the UAAL that results from insufficient Plan assets to pay

7a protected retirement costs. Under Measure B, § 1506-A subd. (b1, 
beginning July 23,

~a 2013, employees will be required to make additional contributions 
to pay the Plan's

15 UAAL. San Jose employees will contribute from 4°/a of pay, up to a maximum of 163'0

is of pay per year, but no more than half the yearly cost to pay th
e UAAL. There is no

17 provision for a reduction in employee contributions in the event that the UAAL

is declines to less than. current amounts. Moreover, under Measu
re B, § 1514A, if a

is court determines that the provisions of § 1506-A subd. bbl are unenforceable,

zo equivalent monetary "savings" will be imposed on employees 
by "pay reductions".

zt Measure B does not afford any offsetting or comparable benefit or adv
antage to Plan

22 participants for § 7 506-A.

23 d. Retiree Health Benefits. Under SJMC § § 3.28.380 et seq. and

2a 3.28.200 et seq., the Plan establishes medical benefit accounts within
 the retirement

25 fund to provide retiree medical benefits, including benefits for sick
ness, .accident,

2s hospiTalization, dental or medical. expenses.: Contributions for the norma
l cost of these

2~ benefits are made by the City and the employees for dental benefits in the
 ratio of

28 three (City) to one (employee) and for medical benefits in the ratio of o
ne (City) to one

6
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~ (empioyeel. SJMC § 3.28.380 et seq. sets out eligibility criteria 
for medical benefits

z annuitants and allocates the costs of premiums for medical benefits. U
nder Measure

s B, § 1512-A, the cost burden for unfunded liabilities for these benefits is shifted from

4 the City to the employees since they "must contribute a minimum of 50% of the 
cost

5 of retiree healthcare, including both normal cost and unfunded liabilities." Measu
re B

6 does not afford any offsetting or comparable benefit or advantage to P
lan participants

7 for § 1512-A.

a e. Supplemental Retirement Benefits. Under SJMC - § 3.28.340 a

s "gain sharing" segregated fund called the Supplemental Retiree Benefits Reserve

to (SRBR) is established which requires the allocation of a portion of excess Plan

11 investment incwne to fund supplemental benefits to. annuitants. Measure B, 
§ 1 57 7-A

tz -discontinues the SRBR, and -returns the SRBR segregated funds to the Plan's general

13 fund and prohibits the payment of supplemental benefits out of the SRB
R or other Plan

is assets. Measure B does not afford any offsetting or comparable benefi
t or advantage

75 - to Pian participants for 4 1611-A. -

18 13. Plaintiffs and petitioners have no plain, speedy and adequate re
medy in

i~ the ordinary course of law, other than the relief sought in this co
mplaint and petition,

~a because the constitutional violations at issue cannot 6e protected against and

t9 plaintiffs' and petitioners' rights cannot be preserved ahsent injunctive o
r writ relief.

20 14. Defendants and respondents' implementation of the foregoing provisions

21 of Measure B is wrongful conduct, and unless and until enjoined and r
estrained6y

z2 order of this court, will cause great and irreparable injury to plaintiffs and petitione
rs

zs by impairing provision of vested pension rights.

2!t 15. Plaintiffs and petitioners have no adequate remedy at law for the

z5 wrongful implementation of the toregoing provisions of Measure B because 
it will be '.

zs difficult to determine the precise measure of damages that will be suffered if

27 defendants' and respondents' conduct is not restrained, and plaintiffs and petitione
rs

2a will be fprced to institute a multiplicity of suits to obtain adequate compensa
tion for

7
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t each individual's injuries.

z 76. Defendants and respondents have anon-discretionary legal, co~stitutionai

3 and contractual duty to continue in effect all vested Plan provisions, rights and

a benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and

s respondents have been able to provide all provisions, rights and benefits under the

6 Plan in effect as of June 4, 2012 to plaintiffs and petitioners.

~ ~ -FIRST CAUSE QF ACTION
REQUEST FOR DECLARATORY RELIEF

8

s 17. Plaintiffs and petitioners hereby incorporate by reference the preceding

io paragraphs.

ti 18. Article I, § 7 of the California Constitution prohibits the taking of property

12 without due process.

73 19. Article I, § 9 of the California Constitution prohibits laws that impair

to contracts.

76 20. Article I, § 19 of the California Constitution prohibits the taking of private

~e property for -public use in the absence of just compensation. -

1~ 21. An actual controversy has arisen and now exists between plaintiffs and

is petitioners and defendants and respondents relative to their respective rights and

t9 duties in that plaintiffs and petitioners contend that Measure 8 is unconstitutional,

zo invalid and unenforceable, both on its face and as construed by defendants and

2t respondents, because it impermissibly impairs vested contract rights to pehsion

zz benefits under the Plan. The impairment is neither reasonable nor material to the

z9 theory of the pension system and its successful operation. It changes pension plan

z4 benefits in a manner which results in a disadvantage to employees and annuitants

25 without comparable new advantages. - _

z6 22. Plaintiffs' and petitioners require a declaration as to the validity of

z~ Measure B, both on its face and as applied to plaintiffs' and petitioners'. status as plan

2a members. A judicialdeclaration is necessary and appropriate at this time so that
a~
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t plaintiffs and petitioners may ascertain their rights and duties.

2 23. The City Council prepared and authorized Measure B, and basedthereon,

a plaintiffs and petitioners are informed and believe, and upon such information and

a belief allege that the defendants and respondents dispute the allegations regarding the

5 invalidity of Measure 8, their o611gations under law, and the alleged violations of the

6 law.

~ SECOND CAUSE OF ACTION
8 IMPAIRMENT OF CONTRACT

[CALIFORNIA CONSTITUTION ARTICLE I, §91

9 24. Plaintiffs and petitioners hereby incorporate by reference the preceding_

io paragraphs.

tt - 25. As set forth in the SJMC,the Plan gives. rise to vested contractual rights

~2 for employees both active participants and annuitants, prior to June 5, 2012.

~3 26. Measure 8 Impairs the contractual rights of plaintiffs and petitioners.

i4 27, By impairing these contractual rights without giving plaintiffs and

is petitioners any compereble advantage, commensurate benefit or compensation,

16 Measure 8 as applied to existing plan participants,. both current non-safety employees

t7 and annuitants, - is unconstitutional and violates Article I, § 9 of the California

7s Constitution.

~9 THIRD CgUSE OF ACTION
SUBSTANTIVE DUE PROCESS

Z~ ~ [CALIFORNIA CONSTITUTION ARTICLE I, § 7)

21 28. Plaintiffs and petitioners hereby incorporate by reference the preceding

22 paragraphs.

z3 29, Article I, § 7 of the California Constitution prohibits the taking of property

z4 for a public purpose without substantive due process of law.

z5 30. Plaintiffs and petitioners have vested property right in the benefits

2a provided by the Plan, and in the Plan itself, in place when they began working for the

z7 City, as well as any enhancements made during their service with the City.

2s 31. By taking these protected benefits without giving plaintiffs and
9
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1 petitioners any comparable advantage, commensurate benefit or compensation,

2 Measure B violates Article I, § 7 of the California Constitution.

3 FOURTH CAUSE OF ACTION
TAKING - -

4 (CALIFORNIA CONSTITUTION ARTICLE I, § 191

5 32. Plaintiffs and petitioners hereby incorporate by reference the preceding

- 6 paragraphs.

7 33. Article I, § 79 of the California Constitution prohibits the taking of private

8 property for public use in the absence of just compensation.

s 34. Plaintiffs and petitioners have vested property, right in the benefits

10 provided by the Plan, and in the Plan itself, in place when they began working for the

11 City, as well as any enhancements made during their service with the City. In

~2 addition, the retirement benefits are a form of promise far compensation.

to 35. By taking these protected benefits without giving plaintiffs and

to petitioners any comparable advantage, commensurate benefit or compensation, the

is provisions of Measure B violates Article I, § 19 of the California Constitution as to the

i6 taking of property for a public purpose without just compensation.

FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE, PROHIBITION

~8 OR OTHER APPROPRIATE V✓RIT RELIEF

i9 36. Plaintiffs and petitioners hereby incorporate by reference the preceding

20 paragraphs.

2i 37. Waintiffs and petitioners are informed and believe, and upon such

z2 information and belief allege that upon the effective date of Measure B, if not before, '~.

z3 defendants and respondents will implement the provisions Measure B and will not

2a abide by all Plan provisions, rights and benefits in effect as of June 4, 20t2.

26
PRAYER FOR REl1EF

26
WHEREFOFE, plaintiffs and petitioners pray for the following relief:

27
1. A declaration that:

za
10
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1 a. a. The provisions of Measure B cannot be applied to plaintiffs and

2 petitioners because it violates their constitutional and contractual rights; and,

3 b. b. The defendants and respondents were and are required to

a provide plaintiffs and petitioners with the Plan provisions, rights and benefits in place

6 when they began working for the City, as well as any enhancements made during

s their service with the City.

7 2. A preliminary and permanent inJunction prohibiting the defendants and

s respondents and the Board from applying or otherwise enforcing any part of Measure

9 B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,

~a § 52.1;

11 3. A preemptory writ mandating defendants and respondents and the Board

12 apply ail Plan provisions, rights and henefits in effect as of June 4, 2012 to plaintiffs

1a and petitioners and. prohibiting the defendants and respondents from applying or

7a otherwise implementing Measure B to plaintiffs and petitioners;

~e 4. Any and alb actual, consequential and incidental damages according to

is proof, including bvt not limited to damages that have been or made be suffered b
y

17 plaintiffs and petitioners and all costs incurred by plaintiffs .and petitioners in an

is attempt to enforce the constitutional, statutory and contractual rights and described

19 herein,

zo 5. For attorneys' fees pursuant to California Civil Code § 52.1, Code of Civil

2t Procedure § 1027.5, Government Code § 800 or otherwise;

22 6. For costs of suit herein incurred; and

23 \\\

24 ~.~ ~

25 ~~\

26 ~~~

27 1\1

28 \\\ 1,
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i 7. For such costs and further relief as the Court deems just and proper.

2 Dated: July 2, 2012

3
WYU E., McBRIDE,

4 PLATTEN & RENNER

~~5 ~~
6 CHRISTO ER E. PLATTEN

Attorney for Plaintiffs and Petitioners TERESA HARRIS,

~ 'JON REGER and MOSES SERRANO
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IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

JOHN MUKHAR, DALE DAPP, JAMES
ATKINS, WILLIAM BUFFINGTON and
KIRK PENNINGTON,

Plaintiffs and Petitioners,

vs.

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
EMPLOYEES' RETIREMENT PLAN,

ceseN1o12CV226574

COMPLAINT POR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR
WRIT OF MANDATEIPROHIBITION OR-
OTHER APPROPRIATEWRIT RELIEF

By this action, plaintiffs and petitioners, active and retired members of the 1976

Federated City Employees' Retirement System (Plan), seek injunctive, declaratory and

writ relief to invalidate certain amendments to the San Jose City Charter as violations

of their vested contract rights. i

Plaintiffs and petitioners allege: ~'I

1
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~ PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

2 1. Under California Iaw, when a public entity creates a pension system, the

3 right to that pension immediately vests when an employee accepts employment. A

4 pension system may be modified prior to employee retirement for the limited purpose

5 of keeping the system flexible and to maintain the integrity of the system. Before

6 employee pension rights can be deteimentally affected, commensurate benefits must

~ be given the employee to prevent an unconstitutional impairment of pension

a entitlements. When governmental action impairs vested pension rights, the courts are

9 required to enjoin such conduct.

~a 2. Non-safety personnel employed by the City of San Jose since 1975 have

~~ participated in the Plan provided under San Jose Municipal Code ISJMCI, Chapter

~2 3.28, §§ 3.28.10 et seq., a true.aod correct copy of the Plan is attached as Exhibit A- On

?3 dune 5, 2012, San Jose voters enacted Local Measure B, a true and correct copy of

~4 which is attached as Exhibit B. -It amends the City Charter to impose various changes

~5 and limitations to Plan benefits for active and retired employees. These changes an
d

~6 limitations unconstitutionally impair plaintiffs' and petitioners' vested contract rights.

~~ These impairments inolude, but are not limited to: la) eliminating disability retirement

~8 benefits by redefining eligibility to require that an employee be unable to perform the

~9 employee's job and "any other jobs described in the City's classification plan" because

za of the employee's medical condition, even if no such jobs ara available which the

2~ disabled employee can perform; (bl permitting the City Council upon a declaration of a

22 "fiscal and service level emergencY'" to suspend and forfeit annual cost of living

z3 adjustments (COLAs) to retirees; (c) forcing employees to make additional

24 contributions for up to 50°k of the pensionplan's unfunded actuarially accrued liability

25 (UAAL); Ids forcing employees to make additional contributions for up to 50% of the

Ze retiree medical plan's unfunded UAAL; and, (e) eliminating the Supplemental Retiree

Z~ Benefit Reserve (SRBR) which funds supplemental benefits to annuitants and

Za survivors.
2''
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PARTIES
7

3. Plaintiff and petitioner John Mukhar is a resident, taxpayer, and
2

registered voter of the County. of. Santa Clara, California. Plaintiff and Petitioner
3

Mukhar is a San Jose Services Engineer and an active participant In the Planr

a
4. Plaintiff and ,petitioner Dale Dapp is a San Jose Maintenance

5

Superintendent and an active participant in the Plan.

6

5. Plaintiff and petitioner James Atkins worked- as Plant Mechanical

7
Supervisor for the City of San Jose for more than 30 years before retiring in 2009.

a
Plaintiff and petitioner Atkins is a retired annuitant of the Plan.

9
6. -Plaintiff-and petitioner William Buffington worked. as a San Jose Plant

10
Mechanical Supervisor for the City of San Jose for more than 30 years before retiring

it
in 2011. Plaintiff and petitioner Buffington is a retired annuitant of the Plan.

12
7. Plaintiff and petitioner Kirk Pennington worked as an Electrical

13
Maintenance Superintendent for the City of San Jose for more than 22 years before

1a
retiring in 2009. Plaintiff and petitioner Pennington is a retired annuitant of the Plan.

15
8. Defendant and respondent City of San Jose (City) is a municipal

16
corporation in the State of California that operates under the authority of the California

n
Constitution and the City Charter.

is
9. Defendant and respondent Debra Figone is the San Jose City Manager.

79
She is sued in her official capacity. Under the City Charter, Figone is the chief

20
administrative officer of the City responsible to the Council for the administration of

zi
City affairs placed under her charge including but not limited to responsibility f

or the

22
faithful execution of ail laws, provisions of the charter and acts of the Council which

23
are subject to-enforcement by her or by officers who are under her direction and

24
supervision.

2s
10. Defendantsa~d respondents Does 1 through 15, inclusive, are sued

zs
under fictitious names. Their. true name and capacities are unknown to plaintif

fs and

27
petitioners. When their true names and capacities are ascertained, plaintiffs and

2s
3
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~ petitioners will amend this complaint by inserting their true names and capacities.

Z Plaintiffs and petitioners are informed and believe, and thereon allege, that each of the

3 fictitiously named defendant and. respondent is responsible in some manner for the

4 ~ occurrences alleged in this action, and that plaintiffs' and petitioners' damages as

5 alleged in this action are proximately caused by those defendants and respondents.

e 1 7. Necessary Party in Interest the Board of Administration of the- 1975

~ Federated City Employees' Retirement Plan (Board) is the body appointed by the City

$ Council responsible for managing, administering. and controlling all funds in the Plan

9 established under the SJMC and the California Constitution, apt. XVI, § 17., The Board

~o administers the retirement system and performs various functions related to the Plan,

~~ including determining eligibility for receipt of retirement benefits, the - calculation of

~2 employer and employee contributlons, the management and investment of the Plan's

~3 funds and the distribution of pension benefits to retired employees.

7a JURISDICTION AND VENUE

~5 42. Plaintiffs-and petitioners bring this action for declaratory relief pursuant to

~e Code of Civil Procedure § 1060 to determine the constitutionality and validity of

~~ Measure8. Plaintiffs and Petitioners bring this action for injunctive relief pursuant to

~a Code of Civil Procedure §§ 526 and 527 and Civil Code § 52.1 to enjoin the

~9 implement8tion of Measure B because it violates plaintiffs' and petitioners'

20 constitutional and contract rights. Plaintiffs and petitioners also bring this action as a

Z~- petition for appropriate writ relief under Code of Civil Procedure § 1085 to block

2z implementation of Measure B as an unconstitutional impairment of contract under art.

23 I, § 9, an unconstitutional violation of substantive due process under art. I, § 7 and an

24 unconstitutional taking of property without just compensation under art. I, § 19,

25. respectively, of the California Constitution and the existing terms of the Plan. This

26 action is property filed in the County of Santa Clara pursuant to Code of Civil

2~ Procedure § § 394 and 395 and Civil Code § 52.1.

2a
4
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~ FACTS COMMON TO ALL CAUSES OF ACTION

Z 1 3. Membership in the Pian is compulsory and a condition of employment for

3 all non-safety City employees. Retirement benefits under the Plan are funded by

4 contributions from both the employees and the City, which contributions are in turn

6 invested for the benefit of the Plan members. Employee contributions .for normal

e service cost and for COLAs are credited to member participation accounts. Employees

~ make no contributions towards prior service ~ cost. When Investments exceed the

8 actuarially assumed investment growth rate, the City's unfunded actuarially accrued

9 liability (UAALI for prior service costs is reduced. Moreover, when the funding ratio

~o with the Plan's assets to liabilities exceeds 100%, the positive UAAL (or over-funding

~~ of the plan) serves as a credit in favor of the .City by reducing its normal cost

~Z contributions.

i3 14, qs adopted, Measure B amends the City Charter to alter provisions of the

~4 Plan as it affects contribution rates and benefits for participants and annuitants.

~5 Measure B reduces, changes or eliminates existing retirement benefits enjoyed by

~6 current non-safety employees and retirees in pertinent part, as follows:

t~ ~ a. Disability Retirement.. Under SdMC §3.28.1200 et seq., active

is employees are entitled to a disability pension benefit if they can no longer perform

is theiY jobs. The Board determines entitlement for a disability retiremenT upon proof bf

20 "incapacity for the performance of duty," whether service-connected or non-service-

z~ connected if the employee is "incapable of continuing to satisfactorily assume the

22 responsibilities and perform the duties of the position then held by him [sicl or of any

zs other person in the same classification of positions to which the city may offer to

2a transfer him" (SJMC §3.28.12101. Among other things, Measure 6, § 1509-A subd.

25 (a) and (b) limits disability retirements for current and future employees to instances

2s where the employee is unable to perform any other job withinthe City, whether such

2~ job is available and whether or not the City offers such a job to the employee. Thus,

2s under Measure B, if a disabled Engineer or Maintenance Supervisor is capable of
5
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1 performing secretarial duties but no such positions are available, or such 
position is

2 not offered, the engineer is Ineligible for disability retirement benefits. 
Measure B,

3 § 1509-A subd. (c) displaces the responsibility for determining eligibility 
for disability

a retirement benefits from the' Board, and instead vesYS that responsibility in "an

5 independent panel of medical experts" subject to "a right of appeal to an

s administrative judge." Measure B does not define a "medical expert' nor does 
it define

~ "an administrative judge". Measure B does not afford ant offsetting o
r comparable

a benefit or advantage to the Plan participants for § 7509-A.

9 b. Cost-of-Living Adjustments. Under SJMC § 3.44.150 Plan

to annuitants and survivors receive an annual COLA of 3% to their month
ly allowance,

11 effective each February 1"`. Measure B, § 1510-A authorizes the 
Council to suspend

12 costs-of living adjustment paid to current and future retirees for up to five 
years, if the

to Council adopts a resolution declaring a fiscal and service Ievei 
emergency based on

1a unidentified criteria. There is n6 requirement under Measure B to 
repay annuitants for

is the suspension or forfeiture of the COLAs. Measure B does not afford 
any offsetting

16 or comparable benefit or advantage to Plan participants for § 1510
-A.

7~ - c. Contributions. Under SJMC § 3.28.1500 et seq., the Plan require
s

78 the City and employees to make contributions towards the normal cost 
of the Plan in a

19 ratio of eight (City) To three demploYee). The City is required to make
.700°h of the

zo contributions toward the UAAL that results from insufficient Plan assets to pay

2t projected retirement costs. Under Measure 6, § 1506-A subd. (b), 
beginning JuIY 23,

zz .2013, employees will be required to make additional contributions to 
pay the Plan's

zs UAAL. San Jose employees will contribute from 4°/a of pay. up to a maximum of 16%

2a of pay per year, but no more than half the yearly cost to pay the UAAL. Ther
e is no

zs provision fora reduction in employee contributions in the event that the UAAL

ze declines to less than current amounts. Moreover, under Measure B, 4 1514
-A, if a

z~ court determines that the provisions of § 1506-A subd. (b) are unenforceable,

2a equivalent monetary "savings" will be imposed on employees by "pay reduc
tions".

6
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~ Measure B does not affordany offsetting or comparable benefit or advantage to Plan

2 participants for § 1506-A.

3 d. tietiree Health Benefits. Under SJMC § 3.28.380 et seq. and

a 3,28.2000 et seq:, the Plan establishes medical benefit accounts within the retirement

5 fund to provide retiree medical .benefits, including benefits for sickness,. accident,-

6 hospitalization, dental or medical expenses. Contributions for the normal cost of these

7 benefits are made by the Cityandthe. employees for dental benefits in the ratio of

s three (City) to one (employee) and for medical benefits in the ratio of one (City) to one

9 (employeeL SJMC § 3.28.380 etseq. sets out eligibility criteria for medical benefits

to annuitants and allocates the costs of premiums for medical benefits. Under Measure

11 B, § 1512-A, the cost burden for unfunded liabilities far these benefits is shifted from

tz the City to the employeessince they "must. contribute a minimum of 50% of the cost

~3 of retiree healthcare; including both normal cost and unfunded liabilities." Measure B

t4 does not afford any offsetting or comparable benefit or advantage to Plan participants

7e for § 1512-A.

a5 e. Supplemental Retirement Benefits. Under SJMC 4 3.28,340 a

t~ "gain sharing" segregated fund called the Supplemental Retiree Benefits Reserve

to ~SRBR) is established which requires the allocation of a portion of excess Plan

79 investment income to fund supplemental benefits tp annuitants. Measure B, § 1511-A

zo discontinues the SRBR, and ieturns the SRBR segregated funds to the Plan's general

2t fund and prohibits thepayment of supplemental benefits out of the SRBR or other Pian

z2 assets. Measure 8 does not afford any offsetting or comparable benefit or advantage

zs to Plan participants for § 1 511 -A.

24 15. Plaintiffs and petitioners have no plain, speedy and adequate remedy in

z5 the ordinary course of law; other than the relief sought in this complaint and petition,

26 because the constitutional violations at issue cannot be protected against and

2~ plaintiffs' and petitioners' sights cannot be preserved absent injunctive or writ relief.

Z$ 16. Defendants and respondents implementation of the foregoing provisions
7
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7 of Measure B is wrongful conduct, and unless and until enjoined and restrained by.

2 order of this court, will cause great and irreparable injury to plaintiffs and ReTitioners

3 by impairing provision of.vested pension rights.

4 17. Plaintiffs and petitioners have no adequate remedy at law 'for the

s wrongful implementation of the foregoing provisions of Measure B because it will be

s difficult to determine the precise measure of damages that will be suffered if

~ defendants' and respondents' conduct is not restrained, and plaintiffs and petitioners

8 will be forced to institute a multiplicity of suits to obtain adequate compensation for

9 each individuaPs injuries.

70- 18. Defendants and respondents have anon-discretionary legal, constitutional

~~ and contractual duty to continue in effect all vested Plan provisions, rights and

TZ .benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and

i3 respondents have been able to provide all provisions, rights and benefits under the

14 plan in effect as of June 4, 2012 to plaintiffs and petitioners.

7s FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

16
19. Plaintiffs and petitioners hereby incorporate by reference the preceding

t~
paragraphs.

18
20. Article I, § 7 of the California Constitution prohibits the taking of property

is
without due process.

20
21. Article I, ~§ 9 of the California Constitution prohibits laws that impair

21
contracts.

z2
22. Article I, § 19 of the California Constitution prohibits the taking of private

23
property for public use in the absence of just compensation.

za
23. An actual controversy has arisen and now exists between plaintiffs and

25
petitioners and defendants and respondents relative to their respective rights and

26

duties in that plaintiffs. and petitioners contend that Measure B is unconstitutional,
27

invalid and unenforceable, both on its face and as construed by defendants and
2a

8
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respondents, because. it impermissibly impairs vested contract rights to pension

benefits under the Plan. The impairment is neither reasonable nor material to the

theory of the pension system and its successful operation, It changes pension plan

benefits in a manner which results in a disadvantage to employees and - annuitants

without comparable new advantages.

24. Plaintiffs' and petitioners require a declaration as to the validity of

Measure B, both on its face and as applied to plaintiffs' and petitioners' status as plan

members. A judicial declaration is necessary and appropriate at this time so that

plaintiffs and petitioners may ascertain their rights and duties.

25. The City Council prepared and authorized Measure 8, and based thereon,

plaintiffs and petitioners are informed and believe, and upon such information and

belief allege that the defendants and respondents dispute the allegations regarding the

invalidity of Measure B, their obligations under law, and the alleged violations of the

lew.

- SECOND CAUSE OF ACTION
- IMPAIRMENT OF CONTRACT

[CALIFORNIA CONSTITUTION ARTICLE I, 5 91

26. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs

27. As set forth in the SJMC, the Plan gives rise to vested contractual rights

for employees both active participants and annuitants, prior to June 5, 2012.

28. Measure B impairs the contrectual rights of plaintiffs and petitioners:

29. By impairing these contractual rights without giving plaintiffs and

petitioners any comparable advantage, commensurate benefit or compensation,

Measure B as applied to existing plan participants, both current San Jose non-safety

employees and annuitants, is unconstitutional and violates Article I, § 9 of the

California Constitution.
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THIRD CAUSE OF ACTION
SUBSTANTIVE DUE PROCESS

(CALIFORNIA CONSTITUTION ARTICLE I, § 71

30. Plaintiffs and .petitioners hereby incorporate by reference fhe preceding

paragraphs.

31. Article I, § 7 of the California Constitution prohibits the taking of property

for a public purpose without due proeess of law.

32. Plaintiffs and petitioners have vested_ property right in the benefits

provided by the Plan, and in the Plan itself, in place when they began working for the

City, as well as any enhancements made during their service with the City.

33. By taking these protected benefits without giving plaintiffs and

petitioners any comparable advantage, commensurate benefit or compensation,

Measure B violates Article I, § 7 of the California Constitution.

FOURTH CAUSE OF ACTION
TAKING

[CALIFORNIA CONSTITUTION ARTICLE I, § 791

34. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.

35. Article I, § 19 ofthe California Constitution prohibits the taking of private

property for public use in the absence of just compensation.

36. Plaintiffs and petitioners have vested property right in tha benefits

provided by the Plan; and In the Plan itself, in place when they began working for the

City, as well as any enhancements made during their service with the City. In

addition, the retirement benefits are a form of promise for compensation.

37. By taking these protected benefits without giving plaintiffs and

petitioners any comparable advantage, commensurate benefit or compensation, the

provisions of Measure B violates Article i, § 19 of the California Constitution as to the

taking of property for a public purpose without just compensation.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF
MAN~ATElPROHIBI710N OR OTHER APPROPRIATE WRIT RELIEF; Case No.



~ FIPTH CAUSE OF ACTION ~.
PETITION FOR WRIT OF MANDATE,

Z PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF

3 38. Plaintiffs and petitioners hereby incorporate by reference the preceding~~

4 paragraphs.

5 39. Plaintiffs and petitioners are informed and believe, and upon such '.

6 Information and belief alie9e that upon the effective date of Measure B, if not before,.i

7 defendants and respondents will implement the provisions Measure B and will not '.

8 abide by all Pian provisions, fights-and benefits in effect as of June 4, 2012. ~',

9 PRAYER FOR RELIEF

to WHEREFORE, plaintiffs and petitioners pray for the following relief: ~.

~ ~ 7. A declaration that:

~z - a The provisions of Measure B cannot be applied to plaintiffs and i

t3 petitioners because it violates their constitutional and contractual rights; and, -

ta b. The defendants and respondents were and are required to provide

t5 plaintiffs and petitioners with the Plan provisions, rights and benefits in place when

15 they began working for the City, as well as any enhancements made during the
ir '.

n service with the City.

78 2. A preliminary and permanent injunction prohibiting the defendants and

~9 respondents and the Board from applying or otherwise enforcing any part of Measure

zo B to plaintiffs and petitioners, inclusive of. the admonition required under Civil Gode,

2t § 52.7;

22 3. A preemptory writ mandating defendants and respondents and the Board

z3 apply alt .Plan provisions, rights and benefits in effect as of June 4, 2012 to plaintiffs

24 and petitioners and prohibiting the defendants and respondents from applying or

~5 otherwise implementing Measure B to plaintiffs and petitioners;

26 4. Any and all actual, consequential and incidental damages according to

27 proof, including but not limited to damages that have been or made be suffered by

Z8 plaintiffs and petitioners and all costs incurred by plaintiffs and petitioners in an
71

.COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR Wft1T OF
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i attempt to enforce the constitutional, statutory and contractual rights and described

Z herein;

3 5. For attorneys' fees pursuant to California Civil Code § 52.1, Code of Civil

4 Procedure § 7021.5, Government Code §800 or otherwise;

6 6. For costs of suit herein incurred; and

8 7. For such costs and further relief as the Court deems just and proper.

e
June ~, 2072 - ~ ~.

9 WYIIE, McBRIDE,
PLATTEN & RENNER

10

~Z CHRISTOP ER E. PLATTEN

Attorneys for Plaintiffs and Petitioners

i3 JOHN MUKHAR, DALE DAPP, JAMES ATKINS,~

WILLIAM BUFFWGTON and KIRK PENNINGTON
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TEAQUE P: PAT'ERSON, SBN 226659
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BF.FSON, TAYER &. BODINE, APC
483 Ninth SFieet, 2nd Floor
Oakland, CA 94607-4051
Telephone: (510) 625-9700
Facsimile: (510) 625-8275
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Attorneys foi Plaintlff and Petitioner,

AFSCME LOCAL 101

2012 JUL -, ~ : 21

'S."~W3
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.......]- ..._.., o~~.

SUPERIOR COURT OF THE STATE Or CALIEORNCA

IN AND FOR TAE COUNTY OF SANTA CLARA

AMERi.CAN FEDERATION OF STATE,

COUNTY, AND Mt7NiCIPA.I, EMPLOYEES,

LOCAL 1~1, on behalf of its members,

Plaintiff and Petifionex,

v.

CITY OF SAN JOS$ and DEBRA PIGONE ~ in
her official capacity as City Manager,

Defendants and Respondents,

THE BOARD OF ADMINISTRATION FOR
THE FSDEL2ATED CTTYBMpLOYF,ES
ItETIliENiEN'i' PLAN,

OP MANDANNS
Cese No.

Necessazy Party Tn Interest.

case No. ~ ~ ~ tU ~ ~ Y'!." ~ S~ ~J

COMPLAINT FOR DECLARATORY AND .
INNNCTIVE RELIPS ANA PETITION
FOR WRIT OF MANDAMUS

1. UnconstlmrionalImpaimteiLL OfCo~u[act

(Cal. Const. Att. I § 9 & Civ. Cade § 52.1)
2. Unconstitutional Bill o£ AtEainde~
(Cal. Const, Art. I § 9 & Civ. Code § 52.1}

3. Unconstitutional Taking of Private Property
(Cal. ConsG Art. I § 19 & Ctv. Code § ~52.!}

4. Unconstitutional Taking ofPrivatePmperty

Without Due Process -
(Cal. Const. arL I § 7 & Civ, Cow § 52.1}.

5. California Pension Protection Act
(Cat. ~Const. M: XV7. § 17 & Civ, Code § 52,1)

'~ G. Violation of Constiturioual Right to Petition
(Cal. Canst. Art. I §§ 2 & 3 & Civ. Code § 52.t)

~~ 7. Sllegal Ultra Vires Tax, Fee or Assessment

(Cai. Cons[. Art. I, § 7 & Civ. Code § 32.1)

8. Pcmnissory Estoppel and Equitable Estoppel
9, Request for Declaratory Relief
(Cade of Civ. Pro. § 1060)
10. Request foe Injnncrive Relief
(Code of Civ. Yro. §§ 525, 526 & 526(a))

11. PeEiflon for Writ ofMandata

(Code of Civ. Pro. § 1085)
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~ Plaintiff American Federation. of State, County, and Municipal Employees, Local 101 alleges

2 as follows:

3 I. INTRODUCTION

4 1. Plaintiff and petitioner ("Plai(rtifY' or "Peflrioner") beingg [his suit for declaratory,

3 injunctive, and writ relief in order m declare unconstilutionalunder the California Constitution the

6 "Sustainable Retirement Benefits and Compensation AcP' ("AcY' or "Measure B"), approved by the

~ electorate of the City of San JosB ("City") on June 5, 2012, and to baz~ ids implementation by

8 defendaMS and respondents (°Defendants" oe "Respondents"). .

9 2. Plaintiff Local 101 of the American Federation of State, County, and Municipal

10 Employees ("AFSCME" or "Union") is the representative of certain groups of miscellaneous .

<< employees employed by the Ciry and who are members of the City's Federated Ci[y Fanployees

~2 Retirement Ptah (collectively referred to herein as "miscellaneous employees;' °employees," or

13 "members").

14 3. Under the California Constitution, public employee pension benefits are deferred

IS compensation, and a public employee Bas aconstitutionally-protected contractual and property right

~ 6 to receive such bene£ts under the terms and conditions in effect at the time such employee accepts

employment. _

~ 8 4. A public employee's right ro the benefits established under a pension plan vests upon

~ 9 commencing employment, because the right to such benefits represents a forbearance of wages or

20 other cgmpensation otherwise immediately earnable tiirougl~ the employee's ongoing service.

?1 5. Ti~ese rights areves[ed and cannot be reduced or eliminated without impairing tkus

22 constitutionally-protected contractual obligation and pxopeKy right

23 6. Under California law, a right to retiree health benefits and/or benefits in tl~e form of a

24 post-retirement cost of living adj~uunents ("COLA") may also vest by implication. The resulting,

25 contract and property right ro receive these forms of benefits, on terms substanfially equivalent to

26 those offered by the public employer, similarly arises upon acceptance or continuation of

2~ employment. Once vested, they cannot be reduced or elitninated withouS impairing this

28 consfitutionally-protected contractual obligation, 2

COMPLAINT FOR DBCLARA7'ORY AND IIVIIJNCTNE R&LBP AND PL~l'1TION POR 
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7. In a memorandum dated December 1, 201 t, City Mayor Chuck Reed submitted to the

City Council a series of recommendafioris. In relevant part, he recommended that the City Council

refrain from declaring a "Fiscal and Service Level Emergency," and fitrther recommended the City -

Cowtcil adopt a resolution calling for a municipal. election on June 5, 2012, for the purpose of placing

on the balbt an atnendmert [o the City Charter's ("Charter") provisions governing City employee

retirement security.

8. By memorandum dated February 21, 7A 12, City Manager Debre Figone proposed to

the Mayor and City Council an Act providing far such amendments to the City Charter, authorizing

promulgarion oCordinances for [he purpose of, inter a(ia, reducing City employee retlrement security

and reducing wages for IXty employees who "choose" to retain the level of refirement security

promised to them (and for which they have wnhibuted a portion of their wages): Attached ro the

memorandum were the terms of the Act proposed for placement on the ballot.

9. The proposal also catled Por convening a June 5, 2012 special municipal election Eoc

the purpose of placing ilia Act on the ballot for referendum (as amendments to the City Charter must

be appeoved by the City's electorate).

10. On March 6, 20 t 2, the City Council adopted the proposal and directed placement of

the Act attached thereto on die June 5, 2012 Ballot

11. The Act was subsequently designated "Measure B" on the ballot (hereinafter referred

to as "Measure B.")

12. On June 5, 2012, the CiTy electorate passed Measure B by referendum.

13. On ar about July 5, 2012, the City Clerk certified the resWts of the June 5 election,

ncluding passage of Measure B.

14. Among other tivngs, Measure B purports m amend the City Chatter such that vested

;mployees' pension benefits wilt be reduced and addiponal obtigafions on the part of enyfloyees will

~e incurred with respect to the City's obligation to fund llie retirement security it has promised. -

I5. As apptied to cunen[ employees participatiug in the Federated City Employees

Zetirement System, Measure B violates tUe California Constitution because it substanfially impairs

OF MANDAMUS
Case No.

POR WRIT 1'/169] 4,doc



~ the affected employees' right to retirement benefits that vesteA when they commenced employment

2 anNor continued their employment with the City.,

3 16. For example, Measure B violates the California ConstiW lion with resped to current

4 employees beceuse it, Inter alias

5 - a. Reduces and eliminates portions of employee retirement benefits that are oc have

6 become vested;

~ b. Imposes conditions subsequent on the right to receive retirement benefits already

8 earned;

9 c. 1s an unconstitutional bill of attainder, es it shifts the burden of financing public debt

~ 4 upon a small class of.,private pazties;

~ 1 d. Consliiutes an uncons5tutiona( felting of private property for public use without

lz providing the affected employees with just wmpensadon;

13 e. Constitutes an unconstitutionaLtaking ofpmate property for public use without

~ 4 affording the affected employees with substantive due process;

~ 5 f. 1s an unconstllutional retroactive law as it subjects employees to liabilifies previously

16 incurrai by the City, and obligates active employees to fund liabilities previously incurred by the

~ ~ City with respect to i(s reliree health obligations;

1$ g. Is unconstitutional because it violates the "California Pension Protection AcP';

19 h. Violetes employee-members' cotutitutional right to petition the cow'ts by imposing a

20 penalty on employee-members who successfully challenge the legality of the Act through a "poison

21 pile' provision; and

2z i. Imposes an illegal and improper tax.

23 IZ Additionally, the City should be prohibited from implementing Measure B puesuant to

24 the common law doctrines of promissory estoppel and equitable estoppel

25 ~.8. Measure B, if implemented, violates the law as summ2rized above and fiu~her detailed

26 in the allegations below.

27 //

28 u

EII6ffi_4.doc
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IL VENUE/NRISDICTION

19. .Petitioner seeks declazatory relief piasuant to California Code of Civil Procedure

sectlon 1060:

20. Petitioner seeks injunctive zelief pursuant to Code of Civil Proce&ae sections 526 and

527 and Civil Code section 521.

21. Ttus court has jucisdictio~i over the w[it relic£ requested in [his proceeding wder Code

of Civil Peocedui~e section IOSS.

22. This acfion is brought under, and seeks to rectify violations of, the laws of the State o f

California including its Constimdon.

23. Atl parties exist and reside within [he County of Santa Clarfl, and the acts anNor

omissions complained of took place within the County oPSanta Clara, making this Court the

appropriate venue for this action.

III. TFIE PARTIES

24, Petifioner and Plaintiff AFSCME Local 101 is an unincorporated membership.

associafion, and a labor organization as defined by Government Codc section 350L

25. AFSCMG Local 101, including its affiliated Municipal Employees' Federatlon

("MGC°) and Confidential Gmployces' Organization ("CEO"), is the recn~iuzed exclusive bargaining

representative for certain non-managerial employees of the defendant and respondent City of San

ros€.
26. APSCME sues on behalf of, and in the interest of, its members employed by the City.

inch members aze miscellaneous employees and aze members of the CiTy's Federated City

'employees Retirement System.

27. Measure B purpoRS to affcet and substantially impair the rights of AFSCME's

nembei~s as alleged herein.

28. Defendant and Respondent City of San Jose is a chartered municipal corporation, and

in instrumentality of the State of California, which operates under the authority of the California

:onstitution and the San lose City Charter.

29. Defenda~tt and respondent Debra Pigone is sued in her official capaciTy es City 5
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Manager of the City of San Jose, The City Charter designates the City Manager as [he City's chief

administraflve officer responsible to the C[ty Council for the administration. of the City's affairs

p(xed under her charge, Ms. Figone's dulies include but aze not limited to executing al( laws, City

Ckiarter provisions, and arty acts of the City Council which are subject to enforcement by her

subordinates. Executing Measure B is amongst her duties. -

30. The Board of Adminishationfan the Federated City Employees Retirement System

("I3oacd") is the Necessary Party in Interest in this case and is appointeA by the City Council The

Aoazd is responsible for managuyq administering and conffotling the Federated City Employees

Retirement System end the retirement fund. (California Constitution, a~2. XVI, sect. l7; San Jose

Municipal Code ("SJMC") § 328.100.) Action on the part of the Board is required in order to being

[he Federated City Employees Retirement~System within compliance with Measure B.

IV. FACTUAL ALLCGATIONS

A. THE FEDERATED CITY EMPtiOYEES RETIREMENT SYSTEM

31. Prior to Measure B, and at all times retevant hereto, the City Charter provided for a

defined benefit pension plsn, and set forth a duty on tkte part of [he City to "create[], establish[] and

maintain[] ... a retirement plan or plans for all [of its] officers and employees...." (Charter § 1500.)

32. The Charter fm2her prescribed the minimum bents due to its noncxcluded

miscellaneous employees andrequued the City Comicil to provide for pension and other benefits

through ordinance. (Charter § 1505.) IL also stated that in its discretion, the City Council "may grant

greater or additional benefits.° (Charter § I505(e).)

33. Pursuant [o duty-enacted ordinances, Defendant adopted and established a Federated

City Employees Reliremenf System providing for certain benefits for covered employees. Such

ordinances, and other laws of the City and Stete, further provide for the zstablis(unent of a Retirement

Board to oversee and administer pension bene£ts for covered employees.

34. The terms and conditions of the plan of benefits prescribeA by, and adopted under,

these auspices is hereinafter referred to as the "Retiremeut System;' "Federated System,"

or °System.°
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35. Generally, full-fime miscellaneous employees become members of the System upon

acceptance oP employment with the City, _ _

36. Prior to Measure B, the System was funded by contributions from both membees and

the City under [he proportions set forth in the Char[er. However, member or employee contcxibutions

were never assessed or required with respect to the System's unfunded liabilities; rather members '

only were responsible for contributing towards the "normal cosP' ~ of their aruivalty-earned benefits. .

37. Thuefore, prior to Measure d, the Ciry Charter provided that the funding of benefits

under the system was to be computed annually with respect to the normal cost of each employee

member's annual benefit accrual: [he Charter and City Ordinances provide that "nny [non-excluded)

retieement Tend, system or plan for or because of current service ox current service benefits ..., in

relation to and as compazed with contributions made by the City fox such purpose, shall not exceed

the rntio of three (3) for [miscellaneous] employees to eight (8) for the Ciry." (Charter § 1505(c); §

S7MC 3.28.710.)

38. Under the System, member contribufions are made only on account of current service

rendered (SJMC § 328.710), excepting limited circumstances —not relevant here —where employees

may make additional contributions to purchase "prior service crediP'~. (STMC.§§ 328.730, 328.740)

Again, members are not and have never. been required to make contriUutions into the System to ewer

their own or others' unfunded liabilities.

39. Instead, undee the Charter, the City has been responsible for ensuring payment of

shortfalls between the plan's assets and the actuazially-determined liability for all benefits owed by

the System. Such difference, acWarially determined, represents the System's "unfunded liability,"

which fluctuates depending on the System's investment and demo~rapluc experience.

40. V✓hile the City is required to make current service and limited prior service

;onVibutions into the retirement system on behalf of members (SJMC §§ 3.28.850, 3.28.890), it iz

and has Veen obligated to cover the unfunded liabilities of the retirement sys(em (SJMC § 328.880.)

The normal cast is Gie ac[uarinlly determined cost of new benefits eemad each year by active

Meanine We purchase of pension credit for Years of Cib service 1}iat did not qualify for pens'.
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41. The foan of benefit promised by the City and provided under the System m

Petitioner's members was a defined benefitwnsisUng of 2.5% of compensation multiplied by the

particular employee's yeazs of employment with the City for which the employee is eligible for credit

undo the System (i.e "covued" or "credited" service). The defined benefit also included a

guaranteed cost of living adjustment, or "COLA," consisting of a 3%annual increase in the pension

benefit.

42. Although the right to eaen and eeccive such a defined benefit accrues upon accepting

and continuing employment undee the System, members become eligible to receive such defined

benefit on the earlier of reaching age 55 and cgmplefing five years of covered service, or completing

a full 30 yeazs of service regazdless of age. (SJMC 328.1110(A).)

43. Under the System, members who become disabled and unable to perform their duties

are entitled to a disability retirement benefit

44. The City and the System also provide for payment and funding of heaith benefits for

Federated System retirees.

45. ~ To quality for retiree health benefits, a member must retire under the System and have

at least fifteen years of service or receive an allowance that is at least 37.5% of final compensation.

Fmtheanore, a retiree may be eligible for benefits if Ue/she "[w]ou(d be receiving an allowance equal

!o at least [37.5%] of [his/her] final compensation [] if the workers' compensa5on offset ... did not

apply." (SJMC 328.19$0(A)(3).) IPa retiree qualifies for the plan, the retirement system pays oi~e

mndred percent o£the lowest cost plan [hat is available to active City employees. If a retiree does

tot choose the Iowest cost plan, he/she must pay the difference between that premium and the

premium for the lowest cost plan.

46. To qualify for retiree dental benefits, amember must retire fox disability or service and

tither have credit for five years of service or more~or receive an allowance that is at least 37.5%o
f

final compensation. Furthermore, a retiree is eligible for benefits if he/she "would be receiving an

dlovranec equal to at least (37.5%] of [his/her] final compensation [] if the workers' compensation

offset ... did not apply...." If a reflree qualifies for the plan, the retirement fund pays 
one hundred

ierccnt of that members' premiums to an eligible dental plan. R
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47. The CiTy and the System also provide For a Supplemental Benefit Retiree Benefit

Reserve ("SRBR") fox the benefit ofretired memUecs, surviwrs of members, and survivors of retire
d

membees retired members. If [he balance remaining in the Plan's income account [afrer payment oC

administrative costs and expenses 9f the retirement System for the applicable fiscal year] is greater

han zero, the [B]oard ... transfee[s] ten percent of the excess earnings to the [BABA], and []

ransfee[s] the remaining ninety percent of the excess earnings to the general reserve." (SSM
C

3.28.340(D).) Etsthermore, interest on these funds and excess funds are deposited in the SR
IiR.

B. MEASURE B

48. Measure B seeks to reduce flee retirement security of Petitioner's members while

'~imul[aneously shifring obligafions and debts already incurred by the City onto a small clas
s of

ndividuals, including Pefitloner's members

49. Measure B further seeks to punish members who eithu challenge its legality or res
ist

he reduction of the retirement beneSt to which they are vested and entitled. 
SpeciScally, Secfion

514-A of Measure 6 provides that if any of Measure D's terms are "deter
mined to be i1(egal, invalid

c unenforceable as to Current Emptoyees~]" current employees' salaries shall be 
reduced by "an

quivalent amount of savings." _

Suspension and Reduction ofCOLAProvision

50. With respect to the COLA component of the System's de5ned retlrement benefit,

Leasure B authorizes the City Council to eliminate or "suspend" payment oFthe COLA. B
y i[s

:rms Measure B provides the City Council with discretion fo suspend the
 COLA fir a period of five

eazs and thereafter may reduce by half iHe COLA benefik or continue the
 suspension.

51. Prior to Ivleasure H, miscellaneous employees enjoyed a vested right to a
n annual three

scent increase to their pension beneSt after retirement. This served the 
purpose of ensuring that a

:tiree's pension kept pace with inflation. (SSMC § 3.400. t 60.) (It should be note
d dial System

.embers do not participate in the fedeeal Old Age, Survivorand Disabilit
y Insurance (OASDI)

~ogeam administered by the Social Security Administratioq which of cou
rse includes a COLA

~mponent). 
-

OF MANDAMUS
Case No.

FOR WAI7



2

3
4

5

b

7

8

J

10

11

12

13

]4

15

16

17

IS

19

20

21

22

23

24

25

26

27

28

52. The COLA component of the System's retirement bene£t has been fucded by

employee and City contributions. Specifically, the normal cost of the COLA component is funded by

comributions firom members and the City on the same tkuee to eight redo basis as teas been applied to

tt~e primary pension benefit, (SJMC § 3.44.00.)

~~! 53. Measwe ➢, however, provides that the City Cowicit is authorized to suspend COLA

payments "in whole or in part° until (and i~ "[[he Ciry Council] determines that the fiscal emergency

teas eased." (Section 15 t 0-A). Upon information and belief, such provision applies equally to current

employees who retire prior to the adopGOn of any such resolution suspending the COLA.

54. Measure B fur[kter provides, that "in the event' the City Council "restores all or part of

the COLA" it shall not exceed 3%for "current employees" or"I.5%for Current Employees who

opted into the VEP" (Id.), and it may only be restored prospectively.

55. ~ Meuuie B therefore reduces vested retlrement benefits in the form of permiging

eliminazion and reduction of COLA for both current and firiure retirees.

Eliminption offhe Suunlemental Benefu Re(iree BeneTt Reserve ("SRBR'7

56. Measure B eliminates of the System's Supplemental Benefit Retiree Benefit Reserve

("SRBR,~)

57. Priox to Measure B, in the event tkie System F ad a balance in its operating account

after payment of administrative costs and expenses of the retirement System for the applicable fiscal

year, the Soard of Retirement was required to "transfer ten percent of the excess earnings to the

[SRBR], and [to] transfe[ the remaining ninety percent of the excess earnings to the general reserve."

(SJMC 328.340(D).) Furthermore, interest on funds and excess funds were deposited in the SRBR

58. Funds were held in rile SRBR for the benefit of retired members, suevivors of

members, and survivors of reGced membeiS.

59. Measure B elimina(es the SRBR and transfers tl~e assets held in such account to the

iystem's general fund. _

Chances ~o the 061ization to Fund Ciro Emvlovee Retirement Prnzrams

60. Measure B transfers to employees the responsibility for funding, in part, the System's

~reviousiy-incurred unfunded liability. Such an obligation has noi, heretofore, existed on the part ~'

:OMPLAINT FOA DECLARATORY AND iNIUNCTIVERBLIEF AND PETTT[ON FOR WNT 2~~6E2 nno~
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of System members or employees. As set forth above, the Municipal Code and Charter have

exclusively placed responsibility on the CiTy for any such incurred IiaUilities.

61. Specifically, in oeder to retain t6cir vested enfi[lement to receive their pension

''.. benefits, members must personally agree to assume a pro rato portion of up to 50% of the City's

obligation for the System's unfunded 6abilitles, in nddiUOn to their obligafion W make payment of the

normal costof their annual accrued beneFts.

62. The obligation to assume half of the City's responsibility for financing tf~e Systean's

unfunded liabilities has been computed by the City ro equal approximately 16% of geoss pay and
,

accordingly, Measure B caps this obligations 16% of gross pay.

63. 'Lrnployees who decline the oUligation to assume the City's debt in this manner, under

Measure B, aze placed inW a "V otun[azy Election Plw~" or "V EP." Such employers, on 
a going

forward basis, are subject to a dramatic reduction in Ihe'v vested right to eeceive their pension benefits

and promised leve(of retirement secm~ity.

64. Specifically, with respect to employees who decline to assume the Ciry's obligafion

for the System's unfunded liabilifles, the VEP imposes a lower accrual rate for benefits; impose
s a

later retirement age; increases the years-of-service reNremsnt eligibility gradually each year,

indeSnitely and with no limit; reduces and caps the annual COLA; redeSnes the term "final

compensation" to exclude the member's compensafion that would ofHerwise have been included in.

computing the member's pension; and redefines to the member's disadvantage the crit
eria applied to

disability retirements.

65. Measure R's VEP does not present encmbers with a "voluntary" option, as the exercise

oP such choice is neither volitional nor free feom coercion or duress.

66. Further, although accepting imposition of the VEP may be more advantageous than

remaining in the System as amended by Measure B, both "options" require members t
o accept a

'eduction in their vested right to receive promised retirement benefits upon retirement
.

67, Prior to Measure B, the City's miscellaneous employees had the right to retire on [hc

:artier of reaching age fifty-five or working for the City far t6iny years. (See, e.g„ SJMC §

3.28. L i I0(A).)
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~ 68. Specifically, a member's annual service retlrement "allowance°— oe benefit —was

wmputed with respect to his/her final compensation, which was defined as the °highest average

annual compensation eaznable by the member during any period of twelve consecutive months of

federated c~Ty service...." (SJMC § 328.030.11.) Such a full service retirement benefit was

computed as 2.5% of such final compensation pex year of service. Furthermore, one year ofservice

was defined as "1,739 or more !roues of federated ciTy service rendered by ll~e member in any

calendaz year." (SJMC § 3.28.6809(B)J

69. Employees who are unable to shoulder the City's obligation for the System's

w~funded liabilities must accept, under the V EP, a reduced benefit accrual rate of two percent of final

compensation; an increased retirement age of sixty-two; an ever-increasing years-of-service

rellrement (which i~reases by suc months each year, star[ingin July of 2017); a reduced COLA oP

1.5%; "final compensarion" redefined as "the average annual pensionable pay of the highest thre
e

consecutive years of service"; and an inuease in the definition of a year of service to 2,080 
hours.

(Section 1507-A (emphasis added).)

Clumees to the Svstem's Disabllity Retirement Bene~

70. Measure B redefines the term "disabilit}~' with respect to current employees in a

manner that reduces such employees' eligibility for adisability retirement under the System It

tardier induces the right to a disability cetieement benefit far employees required to enr
oll into the

VEP.

7 L Specifically, Measure B [educes the mscimum benefit that a disabled retiree may

receive, reduces tFte categories of compensalion for purposes of computing the bene5t; and reduces

:he annual COLA.

72, A'ior to Measure B, a miscellaneous employee qu¢lified fox a "disability ~etiremenf' if

iis/her "disability.., render[edj the member pltysicafly or mentally incapable of continuing to

satisfactorily assume the responsibilities and perform the duties and functions of Use posiHOn the
n

field by him and of any other position in the same classificafion of positions to which t
he city may

~ffex to transfer him, as determined by the re6eement board on ttie basis of competent medical

~piuion." (SJMC § 3.28.1210.) Prior to Measure B, disabled employees who could £ll such 12

OMPLAMT FOR DECLARATORY AND MJUNCTIVE ftEL1EF AND PIITITTON 
iOR WRIT 27168? A.doc
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positions were nevertheless entitled to. a disability redcement if no such position existed or was open.

73. Further, members who retire because of a service~connec[ad disability were, prior to

Measure B, permitted an "annual allowance" of no less than folly percent of their compensation plus

2.5% for each year of service beyond sixteeq to a ma~cimum of seventy-five percent of tl~ member's

final compensation. (SJMC § 3:28,1250:)

74. With respect to non-service connected disabilifles, miscellaneous employees who

became members of the System prior to September t, 1998, were eligible for anon-service connected

disability retirement allowance equal to the normal retirement allowance less half a percent for eacU

year the member is younger than age filly-five. All other members receive nn allowance of twent
y

percent of final compensation plus taro percent. of final compensation foe each year Pf service 
in

excess of six years, but less than sixteen years, plus 2.5% of final compensation far each 
yeaz of

secviee credit in excess of sixteen years, up to seventy-five percent of the member's final

compensation. (SJMC § 328.1300.)

75. Prior to Measure B, disability retirees received an annual three percent COLA (
S.lMC

§§3.44A1Q 3.44.160,)

76. Measure B substantially impairs both the eligibility to receive and the substantive

benefits provided under the System's disability retirement provisions.

77. Specifically, Measure B redefines the term "Disability" far purposes of restricting

eligibility to receive a disability retirement. Measure B narrows the definition to apply only to

employees whose disability "haa lasted or is expected to last for ai least one year or to re
sult in deutli"

and ̀ cannot perform any otherjobs described in the City's classification pla~i becaus
e of his or her _

medical condifl6n(s)... regazdless of whether there are otl~ee positions availab)e at die fu
ne a

3etermuiation is made." (Section 1509-A (emphasis added)) -

78. Thus, under Measure B, a member who suffers debilitating injury may be denied a

4isebility benefit is she can theoretically perform the funefions of airy classification, eve
n if there is

io vacancy available to accommodate such employee.

79. Measure B also reduces the disabilitybenefit provided under lt~c System.

ipecifica(ly, servic~counected disabiliTy retirees receive fifiy percent ̀ bf the average an
nual

13
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pensionable pay of the highest throe consecutive years of service." Further, employees become

eligible for non-service connected disability retirement benefits attar five years of service w
ith the

~ City, computed at two percent times finial compensation, defined as the average highest tluee

consecutive yeas. Such an employee may receive e minimum end ma~cimum non-service 
connected

disability retirement of twenty percent and fifty percent, respectively. (Section 1507-
A(e).)

80. Under Measure S the disability relirement COLA is reduced ro 1.5%.

81. Futthectnore, Measure B shifts the responsibility for determining eligibility for

disability refinement Uenefits from the Boazd to "an independent panel of medical experts"
 subject to

a "right of appeal to an administrativejudge.°

Fundinr nfthe City's Retiree Iiea[!h OLlizatiorcs

82. Pursuant to the SJMC, memUers of the Federated Systemwho satisfy certain

condifions related [o service or disaUility retirement are entitled to receive retiree 
medical and dental

benefits. (S7MC §§ 328.1950, 328.2000.)

83. Members of the System enjoy a right to retiree healthcare benefits that is vested by

explicit or implied contract Indeed, unp(oyees contribute to thecost of retiree he
slUt through their

awn payroll deductions.

84. Retiree healthcare benefits are a forrn of deferred compensation for prese
nt service.

85. Retiree healthcare benefits aze also provided as a result of weitten agreements bet
ween

the City and labor oiganizefions, including Petitioner.

86. Prior to Measure B, Ak~SCME memlxrs have cona-ibuted ro their retir
ee health

insurance on a one-[o-one basis with the City.

87. Prior to Measure B the City has not, and did not, make contributions at a level

sufficient to fully prefund its refiree health obligations. Rather, the City paid for 
its xefiree heath

obligations through a "pay-as-you-go" method, utilizing both its own and employ
ee convi~utions

towards prodding health benefits to its retirees. Where such amounts were insuff
icient W pay the

;ity's health obligations, the City was responsible for such unfunded amounts.

88. Although active employees cona~ibuted in the form of payroll deductions rowarcls the

OF MANDAMUS
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~ costs of retiree healthcare, they were not responsible for funding the full cost of the Retiree

2 Healthcaze Plads ("RHC Plan") unfunded liabilities.

3 89. On informazion and belief, the City has developed an Annual Retirement Cost or

4 "ARC" that incorporates the City's predicted normal cost of retiree health obligations and the 
cos[ of

5 promised but unfunded benefits to current and future retirees (i.e. unfunded liabilifies).

6 90. Beginning in or around 2009, the City imposed increasingly sign cant layoffs of its

~ employees and fiuther reduced wages of those that remained by as much as twelve percent
 of

8 pensionable pay. As a result, the City's pay-as-you go method of funding its retu'
ee health

9 obligations became untenable as [he amount of employee contributions to the AAC
 necessarily

~~ declined due to such Iayoffs andpay reductions. The City's actions flutkier increa
sed the pool of

~ ~ retirees and consequently its retiree health obligations, as employees opted to reti
re rather than be

~Z placed on lay-off or continue to work under significant pay reductions

~3 91. Measure B attempts io shift the City's obligation associated with previously-incurred

~4 and pronused retiree health benefits onto its current employees. Measure 
B seeks to make cwrent

15 employees responsible not only for 50°/a of the normal cost of their annually-incu
rred retiree health

16 obligations, but also for the City's unfunded liabilities with respect to all 
of its retiree healthcare

1~ obligations. (Measure B,§ISl2-A(a)(mak3ng active employees respo~~s
ible for conteibuGng"a

~ $ minimum of [fifty percent] of the cost of retlree healthcare, including Ipt
h normal cost and unfunded

1~ liabilities").)

2~ 92. Upon inFormntion and befief, withrespect to members of the Petitioner, such an

Z~ obligation imposes en excise on current employee compensation for the payment
 of the City's

22 general obligations.

Z3 93. Such excise is substantially greatee than the an~ount of benefits each such employee is

24 expected to receive under [he RHC Plan. As a result, such employees are
. paying for benefits

25 unassociated with their City service.

2~ 94. Measure B further attempts to set a framework to severely diminish the value of [he

2~ "low cost plan" to which members w~e entitled upon reUremeait .

28 IS
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95. Measure R ako put]wrts ro "unvest" the right to retiree heaUh notwitlutanding the fact

that employee members of petitioner have directly contributed ttu~ough payroll deduction to the wst

of such benefikc. (Measure B, Section 1512A(b) (stating "[n)o retirce healthcare plan or benefit shall

grant any vested right..."; providing City with right to "amend, change oz terminate any [RHC Plan

provision").) Such provision, as alleged below, is an uncons6mllonal taking and impaianent of~

conhact, and violates due process, as guaranteed by the California Conslitutioa

96. Measure B also redeSnes the benefit provided under the RHP as "the medical plan

which has the lowest monthly premium available to any active employee in either the Police and Pire

L]epaetment Retirement Plan ox [the System]." (Section 1$12-A(c).) This effectively faces employee

benefits to the lowest cost plan City-wide, whether or not that plan was bargained for or imposed

upon a union other [hau AFSCME by the City,

97. As a result, Measure B reduces the expectafions of PetiSoner's members by reducing

the amount of Retiree health premium payment available to them upon retirement,

Retroactive Shlfttn~Pu6lic DeGt to a Small Cfass oflndividuals

98. Measure B shifts a substantial burden onto current employees for ilie financing otthe

System's, Plan's, and the RHC Plan's unfunded liabilities.

99. Such unfunded liabifi6es represent the previously-incurred obligations of the City with

respect (o benefits earned by cuaent and future retirees of the City.

100. Withrespect to the System, under Measure B, employees who refuse to forego their

vested right to their pension benefit must make "additional retirement contributions in 
increments of

4% o£pensionable pay per year, up to a maximum of 16%, but no more than 50°/ of the costs t
o

amortize any pension unfunded liabilities,..." (Seclion 1506-A(b).)

101. Prior to Measm'e B, the City was and has been obligated to pay for any such unfunded

iabilities. Further, unti(the VEP is implemented, Section 1506-A oP Measure$ gover
ns al(

nembecs of the System, obligating them to shoulder the City's debts related to the System's

mPunded liabilities.

102. Similarly, if a court finds Section 1506-Alb) of Measure B to be"illegal, Invalid or
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', unenforceable" then the City is pueportedly empowered to require employees to pay down the City's

obligations far the System's unfunded liabilities. (Sectioq 1514-A of Measure B.)

I03. Measure B places on current employees the responsibifity of funding [he cost of their

bene5ts in addition m the unfunded (iabilitles not associated with tf~eir ovm service, including the

already-acemed retiree health benefits obligations and the benefits payablCto current retirees.

104. Measure B requires a sma11 class of individuals, namely current employees with

respect to the RHC Plan and current employees who refuse to forego their vested benefits under the

System's VEP plan, to retroactively fund liabilities of the public

105, Measure B improperly imposes on members an obligation to fund a portion of the

City's general obligations

106. Measure B imposes severe retroactive tiabitiry on a limited class of parties that could

not have anticipated such Iiabiliry, anA in a substantially disproportionate manner.

t07. Under the California corislitu[ion such retroactive legislation depeives individuals of

(egi6mate expectations and upsets settled transactions.

108. Retroactive lawmaking is of particulaz constitutionxt concern because of its use, as

with Measure B, is a means of eeteibution against unpopular gxoupe.

109. Measwe B is fwther an improper unposition of public debt on a small group of

individuals.

i A 0. In that regard, Measure B is an unlawful retroactive law that violates the California

Constitution's takings and due process clauses, and such Consritu6on's prohibition of ex
 post facto

!aws and bills of attainder. -

VIII. CAUSES OF ACTION

FIRST CAUSIS OF ACTION

ID~cnnatitutional Impairment of Contract

(Cal. Const. Art. I § 9 and Cal. Civ. Code § 52. t3)

111. Plaintiff hereby incorporates by reference the preceding pazagraphs as though set forth

ally herein. -

Plaintiffmay cue is Superior Coun far a violation ofits members' consti
tutional rights pursuant ro Civil Code Sect.

2.1.
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', 112. Caiifomia's Co~udturion, Ar[icle [, section 9, prohibits the state and its

instrumentalities, including the City, from passing a law that impairs the obligation ofconuacts

("Contracts Cifluse").

t l3. Momcations to public employee refinement plans affecting current employees must

be reasonable under Cafifoinia's Contracts Clause. Changes can be reasonable onty if (1) they bear

some material relation to the theory of a peaision system and its successful operation end (2) changes

in a pension plan that result in a disadvanrsge to employee ace accompanied by coinpazable new

advantages.

114. Miscellaneous employees enjoy vested,contractual rights to the System, Plan, their

ce8rement benefits, and any enhancements implemented once they begin working with the CiTy.

115. Measure B sututantially impairs these rights without providing a compazable

advantage. -

11 G. Under California law, these principles apply to changes in the method of funding of

pensiai systems, and such change cannoE he imposed on members to their disadvantage, when there

is no coaesponding advantage.

117. Measure B, and the funding mechFmisms providing for reduction in wages and shiNng

of liabilities to a small class oFindividuals who derive no benefits from such liabititles, is contrary to

the theory of a pension system.

1 L 8. Measure B interferes and impairs those contractual rights in a way that is

unreasonable.

119. Measure B's provisions bear no materiel relation to the theory of x retirement system

~r its successful operation; they simply allow the City to escape from is obligation to provide ins

:mpioyees with these form of deferred compensation with which it previously enticed diem into its

;mploy.

120. Measure B's provisions harm the effected employees without providing them with any

;omparabte advantage, commensurate benefit, or compensation.

12L Therefore, Measure B violates Article t, Sect. 9 of ffie California Constitufion as it

ipplies to existing plan participants and is unconstitutional. IS
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I SECOND CAUSE OF ACTION

_ Unconstitutional Bill of AtCaindor

Z (Cal. Const. eVT. I § 9 and Cai. Civ. Code § 52.1)

3 122. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

p fidty heteia

5 t23. California's Constitution, Article I, section 9 pcohiUits the state and its

6 insWmentalities, including the City, from passing bills of attvnden

~ 124. Measure B is a legislative act. It was initially promulgated and put to a vote of the

g electorate by the City Council, and it was then approved by ffie City's electorate.

9 125. Measw~e B exclusively targets and penalizes current and furore City employees

~ ~ ("public employees") for hazsher treaunent than other residenu of the City.

I1 12G. Measure B penalizes cwrent City employees by imposing en excise on thevn, unless

~ 2 such employees agree to forego their Constitutionally-protected rights to receive their 
full Pension

(3 benefit.

tq - 127. Such excise, consisting oFup to 16%of their salary, is a severe pcna(ty, and

15 ~~titutes punishmcna.

16 128. Such excise inflicts punishment on tliis small class of individuals by subjecting 
them

17 to adverse economic treatment. Measure B further punishes such employees by imposi
ng on thema

~ 8 "poison pile' provision whereby if they seek to enforce their Constitutionally-protected right to
 be

19 free from Bills of Attainder and other unconstitutional treatrneny they az'e fiuther penalized.

Zp 129. Measure B is thexeYore is an unlawful Bill of Attainder.

Z~ THIRD CAUSE OF ACTION

Unconstitutional Taking of Private Property

22 (Cal. Const. Art: l § 19 and Cal. Civ. Code § 52.1)

23 130. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

24 fully herein.

25 131. A public entity may not take private property for public use in the absence of just

26 compensation. (CaL Const. art [ § 19.) Nor may a public entity pass regulations havi
ng the effect of

27 - depriving individuals of their property.

28 19
271682 4.Eac

OF MANDAMUS
Cue Na



i

2

3

4

M7

6

7

8.

9

10

11

12

13

14

15

16

17

18

19

20

2l

22

23

24

25

26

27

2R

132. Miscellaneous employees enjoy vested contractual and property rights under the

System, once [hey begin work for the City.

133. Measure B is ataking of such righffi .

134. Similarly, retirement benefits promised in order to induce employment with the City

are a form of defected compensation Measure B constitutes a taking of such property.

135. Measure B has e drastic fiscal impact nn public employees because it sigttificanUy

abridges Uuir vested right to receive certain ~etixetnent benefits.

136. Furthermore, Measure B constitutes an unconstitutional taking bec8use it divests

public employees' salaries to finance the $yslem's unfunded liabilities and employee retirement

plans, without providing such employees withjust compensaUOn fox this divestiture.

13Z Measure B seizes a greaterportion of their salaries to finance the City's unfunded

liabilities related to pension and retiree health benefits. In other words; because Measure B seizes

wages in order to pay for the previously-incurred retiree health and Pension obligations associated

with others, it wnsfitutes an unconstitutional taking.

]3R. Although Measure B significantly infringes upon the vested property eights of plaintiff

and those it represents, it does not provide them with any form of comparative advantage. 'Cherefore,

it amounts to an unconsfitutional faking of private property for a public purpose without just

compensatlon.

139. Measure B further constitutes an unlawfii( retroactive law in violation oftkie California

Constitution's takings clause.

FOURTH CAUSE OF ACTION

UnwnstituHonai Taking of
private Property Without Due Process

~c~. corer. an i § ~ aaa cal. c~~. coax § sz.t~

I40. Plaintiff hereby incorporates by reference t(ic preceding paragraphs as Lhough set Forth

ally herein.

14L California's Constitufion, Article [, section 7, provides "p person may not be

lepeived of ... property without due process ofiaw."

142. Miscellaneous employees enjoy vested con[eactual and properly rights to the pension
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~ benefits set foreh under the System, and any enhancemenu made during their ream of employment

2 with the City. This includes the right to a COLA and retiree healthcare benefi~s.

3 143. Measure B violates the members' rights to substantive due process guaranteed by the

4 California constitution by taking their vested property rights without affording them a comparable

5 advantage or commensurate benefit or compensation

6 144. Measure B further constitutes an unlawfid cetroac6ve law in violafion of the California

~ Consfitutiods Due Process clause.

8 i~'IFTH CAUSE OF ACTION

9 ~ Violation of California's Pension Protection Act
~c~. co,~~. ~. xv[ § i~ ~,a cat. c[v. coax § sz.i~

~o
145. Plaintiff hereby i~orporates by reference the preceding paragraphs as though set f

orth

II
Cully herein.

12
146. The California Constitution gives puUlic sector pension or retirement systems the "

sole

13
and exclusive fiduciary responsibility" over the system's assets and its adtninistta

5on. (CaL Coast

14
art. XV[ §§ 17, 17(a).) It also holds that system assets are "tnist Cunds and shall be 

held for the

IS
exclusive purposes of providing benefits W pazUcipams in the pension ar 

reliremem system aM their

I6
beneficiaries...." (Cal. Coast. art. XVI § 17(a)J

17
I47. The California Consriturion siazes that "the redcement board oPapublic pension 

or

18
retirement system shall have plenary authority and fiduciazy responsibility 

far inveshnent of moneys

19
and administrntion of the system..."subject to specified conclitions. (Cal. 

Coast art XV I § 17.)

20
146, It further provides that the Board "shall have the sole and exclusive fiduciary

21
responsibility over the assets of the public pension or refirement system[,]" and "il 

shall also have the

22
sole and exclusive respo~uibility to administer the [S]ys[em in a manner that will 

assure prompt

23
delivery of benefits anct related services to tUc participants and their bene

ficiuies." Furlherrrore, the

24
"assets of [ilia System]. arc trust funds and shall be held for the exclusive purposes of pro

viding

25
benefits to participants in the [System] and their 6encficiaeies and defraying reaso

nable expenses of

26
administering the [S]ystem." (Cal. Coast. art XVI § 17(a) J

27
149. A Refiremenl 13oazd's "duty to its participan4s aid the'¢ beneficiaries shall take

2R 21
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1 precedence over any other duty." (Cal. Const. art XVI § 17(6).) Farther, the Board's "exclusiJc

2 fiduciary responsihilit[y] ... to provide for actuarial services in order to assure the competency of the

3 assets of lhe" System. (CaL Const art XV[ § l7(e). See also SSMC § 3.28350(➢).)

4 I50. The City's.Municipal Cade grants real par[y iu interest, the Retirement Board,

5 exclusive control over investing and administering of the retirement fund. (SJMC § 328310.)

~ 151. The Code charges the Soard with investing and reinvesting fund assets, which are

~ "held for the exclusive purposes of providing benefits to members of [he plan and their beneficiaries

$ and defraying reasonable expenses ofadministexing the pinnl' (S7MC § 328350(A).)

9 152. Amongst its other eesponsibilities, the Board also deteanines employee eligibility for

~ ~ receipt of retirement benefits, the calculation oPempioyer end member conhiliurions, and the

~ I distribution of benefits to retirees.

1z 153. The California Constitution also requires that the "members of the retirement board of

13 a public pension or retirement system shalt discharge their duties with respect to [he system solely in

i4 the interest of, and for the exclusive purposes of providing benefits to, participants and their

15 beneficiaries, minimizing employer conhibutions thereto, and defraying reasonable administrative

16 expenses of administering the system." (CaL Const art. XV[ § 17(a).) Also, a retirement board's

~ ~ duty to its participants tmd their beneficiazies shall take precedence over any other duty." (Cal. Const.

~ y 154. Measure B requires that when the Necessary Pazty in Interest adopts retirement plans

2~ under the Federated System, it "minimize any risk to the City and its residents... Y (Secum~ 1513-

21 p(a)J Requiring that Necessary Party in Interest consider the risk of such a plan to airy otfier party

22 besides its par[icipa~rts and beneficiaries directly contraAicts ifs primary fiduciary responsibility to

23 plan participa~rts and beneficiaries.

24 755. Measure B requires that all "plans adopted pursuant to the Act ... minimize any risk to

25 the Ci[y and its residents ...." (Section 1513-A(a).) Again, this command contravenes the Board's

26 primary fiduciary duty to Plan participants and beuefieiaries.

2~ 156, Section 1513-A of Measure B sets forth certain actuarial requirements that usurp the

2$ Board's plenary power and exclusive fiduciary responsibility, as mandated by California's 22
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Consti Wtion, to provide for actuarial services to ensuee the competency of the assets" of the System.

157. For these reasons Measuxe D is in conflict with and preempted by the Catifamia

Constitution.

SIXTH CAUSE OF ACTION

Violatio¢ of Constitutional Right to Petition
(Cal. Const. art. I §§ 2, 3 and Cal. Civ. Code § 52.t)

158. Plaintiff hereby incoeporates by reference the preceding paragraphs as though set forth

fully herein.

(59. Miscellaneous employees enjoy vested contractual rights to the Plan, its benefits, and

any enhancements once they begin working with the City. This includes the right to pension

payments wltha COLA and reliree heal[hcate benefits.

160. "The people have the right to ... petition government for eedress of grievances..,."

(CaL Coast. art. T § 3.)

16L Section 1514-A of Measure B holds that if Seclion 1506-Alb) °is deterntined to

illegal, invalid or unenforceable to Current Employees[,]°current employees' satazies shall be

reduced by "an equivalent amount of savingsl' The penalty Section 1514-A imposes for a successful

challenge ro Sectiom 1506-Alb) is equally detrimental to members as the burden imposed upon them

by Section L 506-Alb) itself

162. The pena(ry imposed by Measure D for successfully mounting a legal challenge to

Measure B is unrelated to tUe theory of a pension system and violates the Constitutionally protected

righ[to.pe[ition.

t63. Measure B impefcnissibly imposes a cast or risk upon the exercise oPthe right to

?etition the courts for redress, and its purpose and effect is to chill the usertion Df coastiNtional

sights by penalizing those who choose to exercise them.

164. Sectlon 1514-A of Measure B deters members from challenging Measure D by

mposing an unreasonable, burdensome, legally unauthorized, and ueueiated penalty for successfully

evoking the Constitutional eight to petition the oourts.

165. Measure D discourages the exercise of a fundamental right and therefore violates Cal.

;onstiw5on Article I, Sections 2 and 3. 23
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SEVENTH CAUSE OF ACTION
Illegal Ulaa Wires Tax, Fee or Assessment
(Cal. Const. Art, 7, § 7 & Civ, Code § 52.1)

166. Plainliff hereby incorporates by reference the preceding paragraphs as though set forth

fatly herein.

167. Measure B imposes on cuncn~ and future employees the obligation to Fetid the city's

general obligation for [he unfunded liabilities associated with its pension System and Retiree

Healthcare Plan.

168. Measure B accomplishes dos by imposing an excise on City employee wages.,

169. Rather than impose upon.employees the cost of their own, incurred benefits, Measure

B imposes on employees an excise to raise funds for the payment and funding of general obligations

of the City, namely the already-incurred liabilities of future retirees and tk~e benefits provided to

current retirees.

I70. Under California law, permissible fees must berelated to the Overall costof the

govemme~tal regulation. A $e, excise or tax may not eaccecd the reasonable cost of regulalion with

the genefated surplus used foi general revenue collection. An excessive fee that is used to generate

general revenue becomes a tax.

t 71. The excises imposed by Measure B are excessive as they are not related to tNe cost of

the individual employees' benefits but also subsidize the City's own, previously incurred, oMigalions.

172. The excises further offend principles of equal protection under the Califamia

Constitution.

173. Statutes imposing fees, excises of taxes violate the California Constitulion's equal

~rotecfion clause if they select one particular class of persons for a species of Wsation without

~ational basis.

174. Measure B violates the California Constitution's equal protection provision to the

:xtent i[ imposes liability upon one person for the support of another not obligated to support such

Beeson. Thus, there is no rational basis for levying the excise exclusively upon members.
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EIGHTH CAUSE OF ACTION -
Promissory Cetoppel and Equitable Estoppel

I75. Plaintiff hereby incorporates by reference the preceding puagraphs as though set forth

fatly herein

176. Promissory esmppe( serves as consideration in order to enforce a bargained-for

agreement. That is, the reliance on a promise made by one party serves-as a basis m enforce such

promise in taw or equity.

177. fistoppel applies [o claims against tl~e govemmen[, pazticularly where the applicalion

of the doctrine would fuRher public policies and prevent injustice.

.178. The City, Uuvugh its Municipal Code, Charter and communications with employees

and their Tabor organizations represented that employees were not tiabte to fin¢nce public debt, or the

System's or RHC plods unfunded liabilities.,

.179. The. City further represented that employees would earn benefits and have the right to

receive a certain level of benefits. In reliance thereon, such members and employees accepted and

continued in employment, and made payroll contributions of the'v own inw.the System and KHC

Plan.

180. The City should have reasonably expected Uiese promises to encourage the

miscellaneous empioyees to accept employment with it and continue working for it un5l they

qualified for~service retirement

18 t, The City viotated these promises whdi it adopted Measure B by reducing benefi4 and

~hiRed the burden of financing its unTunded liabilities upon miscellaneous employees.

NINTIi CAUSE OF ACCIQN
REQUEST FOR DECLARTORY RELIEF,

(Code of Civ. Pro. § I060)

182. Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

183. Measure II requires that the CiTy Council adopt ordinances to "implement and

effectuate [its] provisions....". Unless relief is granted, Measure B becomes effective immediately

and sets as a goal that "such ordinances shall become-effective no later than September 30, 2012."
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184. An actual controversy has uisen and now exists between Plaintiff acid Defendants as

to Defendants' dutieswith respect to implementation of Mcasurc B.

185. Plaintifrcoutends lhat Measure B violates tk~e "Contracts Clause" and prohibifion on

"Bills of Attainder" (Cal. CoiuG art, I § 9),'°Caking Clause" (Cal. Const art I § 19~ "IJue Process

Clause" (Cal. Cons[. art. I § 7), "Pensimi Protecfion AcP' (Gal. Const. Art. XV] § 17), prohibition on

unlawful excises (Cal. Const. art. I § 7), end right to petition [he courts (CaL Const. art: I §§ 1, 2)

pursuant to the state ConstlNGon.

186.. Plaintiff is informed and believes that the City disputes the allegations contained

witMn this Complaint and Petition acid contends that it has a legal duty to implement Measure B as a

result of its adoption by the voters of Defendant City.

187, Plaintiff desires ajudiciat determination of their rights and a declaz~atlon of whether

Meas~e B violates the aforementioned sections of the California Constitution, the City Chanex,

S7MC, and/or provisions of the Plan.

188. Ajudicial determination is necessary and proper at this t'vne under thcsc

cir~amstances in order to determine the duties and obligations of the parties with respect to

Measure B.

TENTH CAUSE OF ACTION

REQUEST FORINJUNCTIV~ RELIEF
(Code of Civ. Pro..§§ 525, 526, and 526(x))

189. PlainfifP hereby incorporatev by reference the preceding pazagraphs as though set forth

.'vlty herein.

190. Plaintiff and groups, residents, registered voters, and taxpayers of tk~e City will suffer

rrepazable harm as a result of the City's expenditure of staff lime and tarzpayer funds in connection

Nith implementation of Measure B.

19L " FuKhermore, membrxs represented by AFSCME will suffee ixceparable Ytarm from the

;onstitutional violations at issue.

t 92. Plaintiff can demonstrate ahigh-likelihood of success on the merits of its claim that

✓Leasure B violates the aforementioned provisions of the California Constitution, the City Charter,

dunicipal Code, and agreements between the parties. 26

;OMPLAINT FOR DECLAItA9'ORY AND M1I77JCTIVE RELIEF AND PETITION FOR W
RIT 1]1682 4.doc
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193. Plaintiff has no plain, speedy, or adequate remedy al law.

194. Plaintiff s members will suffer ix~eparaUle harm in the event the City is not enjoined

from implementing Measuee B.

195. The injunctive relief Plaintiff seeks is prohibitory in nature, and it seeks to restrain

and/or peohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect

to Measure B.

ELEVLNTA CAUSE OF ACTION

PETI'PION FOR WRIT OF MANDATE
(Code of Civ. Peo. § 1085)

196. Plaintiffhereby incorporates by reference tk~e preceding paragraphs as dough set foRh

fully herein.

197. Respondent City, and tk~ose public officers and employees acting by and throw its

authority — including Necessary Pany in Interest— have a ckaz, pruent, and ministerial duty to

implement only those ordinances and regulations that are not in conflict with the California

Constitution. Respondent City has failed to perfom~ its duty to comply with those requirements to

the extent it intends to implement the provisions of Measure B.

198. Pileasure B violates Const. aR. I, sects. I, 2, 7, 9, 19; Const. art. XVI, sect. 17 of the

California Constiwflon; the City Charter; the SSMC; aM the terms of the Plan.

199. Petitioner is beneficially interested in a peremptory writ of mandate to compel

Respondent City, and those public officers and employees acing by and through its authority, to

perform their duties imposed by law, including refraining from implementing the provisions of

Vfeasure B.

200. P1ainUff has uo plain, speedy oc adequate eemedy at iaw.

PRAYER FOR RELIEF

WIdF,REFORE, Plaintiff-Petitioner prays for the following relief

1. A declazation that Measure B cannot be applied to the AFSCME members working for the

~ity on or before Tune 5, 2012;

2. A declaration ordering defendants and respondents to not ap[~ly the teems oFMeasure B

COMPLAMT POR DECLARATORY AND
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1 against petitioner-plaintiffls members cuaently in the G7ry's employ, and restoring to such employees

? all rights and benefits purportedly abridged by Measure B.

3 3. A permanent injunedon pxohi6iting the defendants and petitioners from applying or

4 odierviise enforcing any pact of Measure B against members working for the City before June 5,

5 2012;

6 4. A peremptory urcit mandating defendants and respondents and the Board to apply all Plan

~ .provisions, rights and Ixnefits in effect before June 5, 2012, to APSCME members and pmlilbiting

8 the application or implementalion of M~sw'e B to [hem;

9 5. For attorneys' fees pu[suant to California Code of Civil Procedure section IO2L5,

~ ~ Government Code Section 800, or otherwise;

II 6. For costs of suit herein incurred; and,

12 7. Fox such costs and fiuther relief as the Court deems just and proper

13

14 Dated: July 5, 2012 BEBSON, TAYER & BODINE, APC

15 -, ~ry

16 TCAGUE.P. PATERSON

~~ V[SHTASP M. SOROUSHIAN
Attorneys for Plaintiff and Petitioner

18 AFSCME LOCAL 101

19

20

21

22

23

24

25

26

27

28 28
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OF MANDAMUS
Case No.



EXHIBIT T



_.s..nn.nfF
ATIg4NeV p0.PM1Y WiXOVlA7 WiNEY IN~mp6YN~ubm5N. MtlPdare~tl:

-- lvthur A, HadiugertSBN: 121 S21~Tennifcr L. Nock (SBN: 160663).
N~GbE 1L-

~~~~~p
Meyers, Nave, Riback, Silver & W~son
555 12th Street, Suite 1500
Oakland, California 94607 ~ ~ ~ 2d~2 JUL -b P' J~ ~Sl

T6LFVrorv[Nm (SIO) HOB'ZOOO FNm0. NAM~W: (SIO)AQ4-IIOS '
c.Mnanoumsp~..w: shemin~er r~i meyerenave.com OrFJ Rryti~tG~tolvnSgsti~kuistir

- ~t~c,~n~'~M~^•i: Da£endant and Raapandent Oily afSan JOSe <~,§Cx; C~Wx~'a

~ 
yYkkSUPERIOR POURT DP CAUFOANIR, COUNIYOP'S9F1t8'CLVA -

e*.~*.oc«ces: 191 North Piret Street - ~ -
. ....MfJJSA.nOtl9fe6:_ .................1... .. ...... ...... ... ..

~1 .
.. ..

4Y~YNiova[Poe ~.SSAII IOSC~L`/~SSIT~-
~•~r++.+~.ME Downtgwn Supcdor Court (DCI')

vwrmtr~nem~oN~a San Sose Police O~wza' Association 
-

C0E """0~~'
- 112CV225g26

o~vw.unauimesrot+orsir. Ciry of San JOSO, Bd Admin (br Potice Pice Ret pin wu~~a~a~
Rou. Pav[ola M. Lucas
aen.:

NOTICE OF RELATED CA8E 2

mentuy, rn wonaoptca~orneraccord7nq roroaere mnnnq, encacesrem~oarome eeca rorerencen.seaw. - -
-~. e. 'nue: CIry of Sen Xosa v. San lose Policy Officers'I+ss6clafion, of al. - _ ~~/ S~ !1 V

q. easy number. 5;12 CV 02904 L}31C PSG ~ ~ ~ ~y~~~
G Coin:. ~ sama as ebovu

O, other state ar fcdsrol court(name eneeadxsy:U.S.Uis[riatCourt, N.D. CsI„280 S. tst 5t„37~CA
n. oapa~mwr~r. San Jose Division, Hon. Lucy Koh; Courtroom 8 ~ ~ ~ ~ .
e. C~aO type: C] llmi~tl aN0 ~ w~um~ma din -Gl cromre p r~mny iow Q Omar ~sa~+M:
f. FtIing Oela: Jana$ 2012
p. Hes this caeo been tleslpnnietl w tlatorcnNad ea'coMP~a+R” (~ -Yea {TJ No

h. Relellonehlp of Nls case to the Gass refarericed ebova (Mack eA thatynp/fir

f~ InvoiV~a fAO gamo petgea enC is ba98tl on Me same or aimllifr Galma.

Q atlsea horn the same o~¢ubdanllelly Idsndca~ treneaallane, Inddente, or even~e requiMg tha determiwtien of
lho eemu or nubeMnVeliy l9anpcel quaailone pf low or (oc( - ~ -

InvWVOS cialma against tlNa W, pooeanslon nf, a dema8aeta Uw eama Rropatly.
~ iS IIk81J'(M OIISBYfBB60fIB SO fOQlIIf86Y1b810~IIPI f1UPI1CA4IM16/JUdICIBI (06011(f9B I~I198M1Y G`/p~l(f8Y8~[~J0006.

[~] Add'NOnel egelanalbn is afladietl In attecnmanHh

StaWS moa&e: -

~~7 Gendln0
r] tlismiasotl Q with ~,] wliftnu[pfajuyw

tlispoeatl of by~adgmanl ~ - -

2. v. Tine: Robert Ss{~1Cn, et al. v. City of Sw~ 7osc, ce aL ~ -
b. CamTUmber. 112CV225928 - -

c. Court: ~i ¢erne ms ebova

'aNet'sFd(p of ~BdC(61 COU!( (/IOf/IB PM 40JN5$)'

u. oaPanmdne Dept. R, Dion. Peter Kirwnm

camamcmamie NOTICE tlF RELATED CgSE cn:xw~,ec crvaaaro
f cuL~ub~ov.~uY ~.~w~ 

.ww+MOSS-aot..



CM-01!
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~Exame~+:

DEFENDANT/RESPONpENT: CI[Y OP S8f1 I05C, B(I Adlllltt FO( POIfCC P12C RG[ P 
112CV225926

2. (continued)

e. Case type: Q limned civil D uniimitetl civil Q probate ~. family law Q other (specify):

f Filing tlate: June G, 2012 -

g.. Has this case been tlesignaletl or determined es "complex7" Q Yes '.~ No

h. Relationship of this case to the rase referencetl above (check all that apptyJ:

Q - involves the same paNeS antl is basetl on the same or similar claims.

Q arises from the same or substantially 7dentiwll2nsadions, incitlen4s,orevenls requiring the Ceterminatlon of

the same or substantially Identical questions of law o~ tacL

Q involves claims against, title to; possession of, or damages to the same property..

✓Q Is likely for other reasons fo require subsWnlial duplication of jutlicial resources if heartl by tliHerent judges

Q Additional explanation Is attachetl in attachment 2h

~. $185060(C25B:

Q Pentling

D dismissetl O- ~'~~ D ~~hoo~ prejudice

Q disposetl of byjudgment - - -

3, a. tine:' Teresa Harris, et al. v. Ciry of San Jose, et aL
b. case number. Il2CV226570 -

. a Coutl: D same es above

~~otheratate or fetleral court (name aria addrass):

d. Department Dept. 9; Hon. Mazk H. Pierce

e. Case type: Q limitetl civil ~ unlimited Gvii Q Probate Q family law O other (spocily):

t Filing tlate: June.15, 2012 -

g. Has this case been designated or determinetl as "wmplez7" Q Yes Q No

h. Relationship of this case to the case reterencad above (cheek all that app/y):

Q ' involves the same parties antl is based on the same or simller deims.

edges from the same or substantially itlenticel trensactions, incidents, or events requiring the determination of

the same or substantiaity identical questions of law or fad. -

involves claims against, IiOe to, possession of or damages to the same pmpehy.

Q Is Ilkely forotherreasons to require substantial tluplication of jutlidal resources If heats by tlifferen~judgas

- Q Atldi~ional explanation is e(~ached In atWchmen~ 3h -

L Status of case

~✓ gentling

Q dismisses D with O without preJutlice

Q Oisposetl of by judgment

4. ~ Atltlitional related cases are tlescribeo in Attachment 4. Numbe~of pages aHachetl: 1

Date: July 6; 2012

7cnnifer L. Nock, Attorney for Ciry of San Jose
QY>C M PRINT NPM E OP PARK OR ARORNEh
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Attachments 4 and 1h-41i to Notic¢ of Rotated Case Form CM-015

SadJose Police Officers' Association v. City of San lose et al'.
Case No. lt2CV225926

Attachment 4

a 'Title: Jobm Mukhar, et a! a City afSax Jo.ry et a[ -
b Case Number: tt2CV226574
c Couxt: Same as above
d DepaztrnenC ~ Dept. S, Hon. Peter Kirwan
e ~ Case Type: ~ Unlimited civil
f Filing Date: June 15, 2012
g Complerz Case Status No —case has not been designated compieac.
h Relationship of This Case ro the Case Refexcnced Above: , -

X Arises from the sazne of substantially identical tsansacdons, incidents, oc events
xequuing the detexminadonof the same oc suUstantially identical questions of law or fact

X ~ Is likely foi other reasons ro iequixe suUstantial duplication of judidal resources-i£
heard by different judges.. Additiorial~explanadon is attached isattachment 4h.

StaNS of Case: ~ Pending

Attachment lh=4h

Four related state-court acflons are currently pending before different judges in tttis Court
regazdingthe validity of Measure B, apension-reform measure recently enacted by voters of the
City of San Jose ("City"). These acfions are also related [o a federal action for declazatory relief
filed by [he City that is currently Sending before khe honorable Lncy Koh. in the United States
District Court For the Northern District of California.

The City's action is the firsUfiled of ail five actions. It is also the most comprehensive,
encompassing all the claims and parties, or patties in privity thereCo, of the four actions pending
in this Court. Specifically, all five acfions contain overlapping claims seeking declazatory relief
zegazding the validity (or invalidity) of Measure B under the contracts, takings, and due process
clauses of the California Constitution. The City's federal action and the San Sose Police Officers'
Association's state court action also seek declaratory relief regazding Measure B'svalidity (or
invalidity) under the free speech, right to petition, separation of powers provisions under the
California Constitutioq the Pension Protection Act, the Meyers Milias Brown Act, and
regarding whether Measure B breaches any contracts.

Requiring these identical and overlapping issue to. be heard by difPerentjudges would result in
substantial duplication of state and federaljudicial resources.

In light of the above, and given that only the City's federal action seeks adjudication of federal
claims, the single federal acfion is the most efficient fomerr for fully adjudicali¢g the validity of
Measure B. Accordingly, the City will shortly be filing a motion i~~ Department 2 to consolidate
and stay the-four state court actions so that the parties may litigate the validity of Measure B in a
single-federal court action, before a singlejudge.



- CM-015

PLAINTIFF/PETITIONER: S3tt JOSC POIICC OIEIfRIS~ Association `'`SE ""'"aE":

~EfENDANT/RESPONDENT: CIfY OF S3[I IOSC~ BdAdmin for Police Fire Ret FJ 112CV225926

PROOF OF SERVICE BY FIRST-CLASS MAIL
- NOTICE OF RELATE~CASE

(NOTE: You canmf serve the Notice of Related Case if you are a party in fhe ac[lon: The person who servetl fhe mtice must

complete Nis pmo(oI servlee. The nofire must be served on all known parties in ¢ach related acUOn orpmeeetling.)

1. 1 am at least iB years old antl not a party to this action. I am a resitlent of oremployetl in the county Wnere the mailing look

place, and my resitlence or business atlCress is (specily)i '

555 12th Street, Suite 1500
Oakland, California 94607 -

2. I servetl a copy of the Notice o1 Re/a(etl Case by enGOSing it in a sealetl envelope with first-class posFage fully

prepaid antl (ch2ck one):

e. Q tlepositetl We sealed envelope with the Unitotl States Postal Service.

b. O✓ placed the sealetl envelope (or collection antl processing for mailing, following (his business usual practices,

with which I am headily familiar On the same day corcespondence is placetl (or collection and mailing, it is

tleposi[ed in Ma ortlinary wurse of business with the United States Postel Service.

3. The Notice oI Relefed Case was mailetl:

a. on (eato): Suly 6, 2012
b. from (city and state): Oakland, California

4. Tha envelope was adtlressetl and mailed as follows:

e. Name of person serveC: c. Name of person served:

- John McBride, Chris Ptatten, Mark Renner
street eadres5: 2125 Canoes Garden Ave,120 street address:

_ - City: San Jose City:

State end zip code: CA 95125 State and zip Ootle:

b. Name of person served: d. Neme of person sewed:

Gregg Adam, Jonathan Yank, G. MaRinez
Street adtlress: 44 MOtttgOmery S[., StC 400 Street aCtlress:

city San Francisco city: -
State antl zip coda: CA 94104 - State and zip cotle:

Q Names end-adtlresses o4 atlditional persons serietl are attached. (You may use /ortri POS-030(P).J

declare untler penalty of perjury untler4he laws oHhe State of California that the kregoing is true and correct

Date: July 6, 2012

Julie I-Iokanson ' '-f/ ""~ ' '"' --
QYGE OR PPINL NAME OF OECLARPNi~ R~GNLTVRE OF DECURPNL)

cnau~ae..~mrtmori - - NOTICE OF RELATED CASE "9"aO
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1 ArthwA.Hertingec(SBN:I215z~) JUL 10 1012. .
ahaxfingerQmeyersgave.com

2 Linda M. Ross (SBN: 133874) ~ ~6,Mdx Ya~ek,Chkr~owaryapLa9
boss(~ eyexsnave.com •p fkM'[~~ma~":a,C'~

3 7enni~er L. Nack (SBN: 160663) ~~ f~pf~GLB

Jnocx@meyersneve.com aG1~,
4 Michael C, Hughes (SBN; 215694)

mhughesQmeyetsnave.com ~~
5 MEYS~S NAVE, RiBACK, SII,VER &WILSON.

555 12 St[eet, Suite IS00 - ..
6 Oakland, California 94607 ~7CEMpT FROM FILING FHES

Telephone. (510) SQ8-200A GOVT CODE § 6103
7 P unil • 510 444 SI08acs e, ( ) -

8 Attomcys for Defendants and Respondents
City of San Josc and Debm Figone

9
SUPERIOR COURT OF THE STATE OF CALII+ORMA

10
COiJNTY OF SAN'T'A CLARA

11

12 ROBERT SAPIEN, MARY AATHLEEIV ~ Case No. 112CV225928
MCCARTHY, Tf3ANl~I HO, RANDY

13 SEKANY and KEN HEREDTA,
NOTICE OF RELATED CASES

14 - Plainriffs and Petltionecs, ..

IS v. ~ ~ Complaint filed: Tune 6, 2012

16 CITY OF SAN 70SH, DHHRA FIGONfi, in
her official capacity as City Manager ofthe

17 CITY OF $AN J09E, and DOES 1 tlu'ough ~ \ l r~~
15,

I S r r-'
befendents eud Respondents.

19

20 TFffi BOARD OF ADbIINISTRATION FOR
THE 1961 SA1V J03E POLICE AND FIRE

21 DHPAR'I'MLNt' RETIRHMENT PLAN,

22 Necessary Party in loteresk

23

24

25

26

27

28

ll2CV225926I
NOTICE OF AELA7'ED CAS&5



1 NOTICE OF RELATED CASES

2 Four related state-court actions aze cusently pending before different judges in this Co
ur[

3 regazding the validity of Measure B, apension-reform measure recently enacted by voters of the

4 City of San Jose ("City"). These actions are also ielated to a federal action for declazatory relief

5 filed by the City that is currentty pending before the Honorable Lucy Koh in the United States

6 District Court for the Northern District of California.

7 The first-filed of the four statuecourt actions is San Jose Police Officers' Association v.

8 City oJSan Jose, Santa Claza County Superior Court Case No. 112CV225926, assigned to 
Hon.

9 .Patricia M. Lucas in Dept. 2: On Friday, 7uly 6, 2012, the City filed a Notice of Related 
Action in

10 that case. That Notice is attached hereto as Attachment 1. -

11 The City's action in federal court is the firs[-filed of all five actions. It is also the mos
t

12 comprehensive, encompassing all claims and parties, or parties in privity theeeto, of the four

13 actions pending in this Court. Specifically, all five actions contain overlapping claims se
eking

14 declaratory relief regazding the,validity (or invalidity) of Measure B under the contracts, 
takings,

1 S. and due process clauses of the Ca(ifocnia Cpnstitutiort The City's federal action and
 the Sari Jose

16 Police Officers' Association's state court action also seek declaratory relief regarding Mea
sure B's

17 validity (or invalidity) under the free speech, right to petition, separation of powers provi
sions

18 under the California Constitution, the Pension Protection Act, and the Meyers Milian Bro
wn Act,

19 and regarding whether Measure B breaches any contracts.

20 Requiring these identical and overlapping issues to be heard by diFferentjudges would

21 result in substantial duplication of state and federal judicial resources.

22 In light of the above, and given that only the City's federal action seeks adjudication of

23 federal claims, the single federal action is the most efficient forum for fully adjudicating the

24 ///

25 ///

26 ///

27 ///

28 ///

Z 112CV225928

NOTICE OF RELATED LASES



1 validiTy of Measure B. Accordingly, the City will shortly be filing a motion in Department 2 to

2 consolidate and sixy the four state court actions so that the parties may litigate the validity o
f

3 Meastire B in a single federal couR action, before a single judge.

4

5 DATED: July 10, 2012 MEYERS, NAVE, RIBACK, SILVER &WILSON

6

BY:

8 Art A. artinger
Lin a M. Ross ,

9 Jennifu L. Nock

10 
Michael C. Hughes
Attorneysfor CITY OF SAN SOSE

1l

12 1931765.1

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

112CV225928
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arnaxevoAa.~¢x Wtxournn W+m.. a.M1mm~mv.nnoaann:
- fuThur A. kSartin~r(gSN: 121521), Jennifer G. Nock (SBN: 160663). F={I (-[)
Meyers, Nave, Ri ack, Sifvar ~& Wilson
555 12[h Street, Saito 1500 - ~ -
OaklendCaliforn~s 9A6p7 2~I1 JUL -6 P' 3~ Sl

Y6l¢VMCNE N0. ~s~o~ aos-ao6o .,~~o.,o: ~szo> aaa-uos -
e:.,~,e.~ornuaK~w: eh9tdnger(duieYetenave.com C~H Yt~x~.,.~~ciPn$,gp~ykM
.,.awcrK«m ma; Dafendeust and Respondent Clry ufSan lose ~ kot/~Cz;fx't^ire

~ ~('~ yOVPERIOR COURT OF CALIPOftNIA,000NiYOP'S611~e.CIOYB
e*nec*nvaueni 191 Noah F{tst 3lw'¢t y f`DT p ~~~'~'

. ...MNVNGAWFVAS :...(.r: ......... ..... ...... ... .. .. ... ..—.~..A_-.ttLC..T+~..

•••(~M1NOLPfAGE' ~)DII IOS('l ~~~J✓~~J 
.~_..._

~.x..u..~ DownWwn Superior Court~bC1~

PWNTIFFpEfIT10NER: 311tt 7USC p0~ICC Ofl1CCfS~l~590CiA1~011 ~aF ~~~
112CV225926

oaENOrwTmESaoHOCUr. City of San Joss, BV Admin for Police Fire Ret Pln +uaru~anwm:
Hn. pahioie M. Lucas
oe~r.:

NOTICE OF REiATEO CAGE 2

ldanlYy,ln CHronUtlryiCaloNerecuhMhg(p tlate WAgng,b!lC&tBS relaletl fo Ne oebe N~BrBncbd eDOVd.

t e. nna. City of Ben lose v. San IoFe POliw Ofticen' Assor7ation, ct aI. - ~~/ ~ /~, V
n. Cosa number. 3:12 CV 02904 LfIIC PSQ ~ ~~~
a Coun:. [,~ ammo es aoove

C~], oViaz elate ur tadarel wan(name aria eaaress):U.S. Uistriat Court, N.D. Cu1., 260 S. tat 9t„9J, OA

a. ooparoneM; Swa Joss ➢ivlslon,Hon. Luey Koh, Courfraom 8
a. caaaryaa: C7 aimimaoweU+ ~n~~tmdm~i ~ pro~~e Q ~nymw q amerlen~r):
L t'llingdata: Jana S.20i2
p. Hes lh4 aaae been tleslgnated ar tlatarcnlned ae'cornPlex7' ~ Yoa ~' No
h. Relellonahlp of tAls case to the Cpee referenced above (c~oah aN lhaLyply)r

[~ Involves iha same Oanloo end ie based an the eame or WmlWtdeima.

~/ atleeafromlha BBme or suCClentially lBBnAOa~traneacllona, IneWantB,wevenla requlflnp the tleta~minMbn o~
tt~e aemu 0l nub6fAnVelly WBnUGPI QUpeilOnB tl}ImvIX toll

(~ Imoives claims agelrmt, 11t1e ta, poaeae~lan ol, erdaMa9eo to Una same property. - -
[TLJ Is likely(MO~hBl roe600&M fOgIiIM 6Wet8hd61 tlUpNCB~lIX10/JUOIGBI RSOIIfC6B If h08Rl by glBOlBOI~UdQe6.

[.i] Atlditbnei e~lsnatron I6 altachstl Itt attaU~ment 1h

1. Status of Dane:
~] pendlne
~] tlisml5sptl [] wl~h (_] wlihbutptejudl~

[] Cispoaotl of DyJudgmeril

x. x. 7rtia: Robert SapiCn, et sl, v. CUp oFSw~ loso, et aC -
b. Case'number. ll2CV225428

a. Court [i] camo es ebovo

DIY~eritatg or (atlehii court (nome dad ndtlrossy

d. oepanmenc Dept $,1-Ion. Doter Kievan - _

. r,u. Leo

°r ~i ~°~n°fu°c°~u°~u°̂ ~ NOTICE tlF RELATED CASE ~- "r•A""'„.~~~mmn6anwv.
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CM-01;

PIAINTIFi/PETITIONER: S8[I TOSC POIICC OYEICCfS' Association 
cnsexu~na~

DEFENDANTIRESPONDEM: Clf}' OC S211 JOSC, BfI A(IRIll1 YOC PO)ICC FI~C RCI P 
112CVZZ$926

2. (COntinaed) - .

e. Case type: Q limitetl civil ~✓ unlimiletl civil O P~obete ~ femlly few Q other (specify):

[ Filing tlate: June 6, 2012

'g.. Has this case been tlesignaled or tle~ermined as "mmplex9" Q Ves ~ No

h. Relationship oHhis case tithe case referenced above (check e/l the(aAAb1~

Q involves the same partleS and is based on the same or similar claims

Q arisesfrom the same or sobstentialry itlenilcai l2nsadions,incidents, or events requinnB the determination of

the same or substantially itlentical questions of law or fact.

involves claims against, title to; possession o[ or damages to the same propehy..

Is likely for other reasons to require substantial dup~icetion of judicial resources if heertl by different judges.

Adtlitional explanation is a(tached in attachment 2h

i. Stama of case: - -
Q pending

Q dismissed Q with Q without prejudice

Q tlisposed of by judgment

3, a. Title: ~ Teresa Hartis, et al. v. City of San lose, et aL

b. Case number: 112CV226570

a Court: ~ same as above

Q other state or fetlerel coud (name and addressf

d. ~epaemem: Dept. 9; Hon. Mark H. Pierce

e. Case type: Q limitetl civil Q unlimited Gvil Q'pmbate Q fam~~y law ~ other (speci/y).'

L Filing date'. June 15,2012

g. Has this case been tlesignated or determined as "complex?" Q Yes ~✓ No

h. Relationship of this case to the case referenced above{chock al/that app/y):

Q 'involves the same parties and is based on the same or similar claims. -

' 0 arses from the same or substantially identical transactions, incidents, or events requlnng the detertninatlon of

the same or substenliaily itlenlicel quas~ions of law or fact

Q imoives claims against, title to, possession of, or tlamages to the same property.

Q is likery forother reasons to mqulre substantial duplication ofjutlicial resources if heaN by tlifferenijud8es.

~✓ Atltlitional explanation is attachetl in attachment 3h

L $~8~090~C25C:

✓~ 'gentling

~ dismissed Q wiCh Q without prejudice

Q disposed of by Judgment

4. 0 Additional misted casesare described in Attachment 4. NUmberofpages aflachetl: I _

Date: July 6, 2012

Jennifer L. Nock AtLOrney for City of San Jose
~rvve oa aawr xnme orraan oa nnoRrven

NOTICE OF CASE



Attachments 4 and lh-4h to Notice of Related Case form CM-015

San Jose Police Officers' Association v. City of San Jose et al.
Case No.112CV225926

Attachment 4

a Title: Joh~r Mukl~ar, et al v. City oJSdn Jose, et aL
U Case Number: 112CV226574
c Couxt: Same as above -
d Depaftment: ~ Dept. 8, Hon. Petee Kkwan
e ~ Case Type: Unlimited civil
f Filiag Date: June 15, 2012 - _
g Complex Case Status No —case has not been designated wmplex.
h Relationship of This Case to the Case Referenced AUove:

X Arises from the same ox sulistantially identical tsansacdons, incidents, ox events

requiting the deteemination-of the same ox substantially idenrical questions of law ox fact
X Is likely fox other reasons to require substantial duplication oEjudicial resources if

heazdby &ffemnt judges.. Additional explanation is attached in attachment 4h.

Status of Case: Pending

Attachment Ih-4h

Tour related state-court actions are eurrentty pending before diffecentjudges in this Court
regazding the validity of Measure B, apension-reform measure recently enacted by voters of the
City of San Jose ("Ciry"). These actions aze also related to a federal action for declazatory relief
filed by the City that is currently pending before the Honorable Lucy Koh, in the United States
District Court for the Northern District of California. -

The City's action is the first-filed of all five actions. It is also the most comprehensive,
encompassing all the claims and parties, or paities in privity thereto, of the four actions pending
in tNs Court. Specifically, all five actions contain overlapping claims seeking declaratory relief
regarding the validity (or invalidity)of Measure B under ll~e contracts, takings, and due process
clauses of the California Constitution. The City's fedora} action and the San Jose Police Officers'
Association's state court action also seek declaratory relief regazdin~ Measure B's validity (or
invalidity) under the free speech, right to petitioq sepazation of powers provisions under the
Califlornia Constitution; the Pension Protection Act, the Meyers Milias Brown Act, and
regarding whether Measure B breaches any contracts.

Requiring these identical and overlapping issue to be heard by differentjudges would result in
substantial duplication of state and federal judicial resources

In light of the above, and given that only the City's federal acfion seeks adjudication of federal
claims, the single federal action is YUe most efficient forum-for ]'idly adjudioaUng tLie validity of

Measure B. Accordingly, the City will shortly be filing a motion in Department 2 to consolidate
and stay the four sbte court actions so that the parties may lirigate the validity of Measure B in a
single Federal court action, before a singlejud6e.



cm-o~:

avwnFFiaenrioNea: San Jose Police Officers'Association CP5EN0""aF"

DEFENDANT/RESPONDENT: CtfY OC SdII SOSC~ Bd Admin for Potice Fire Ret Ey 112CV225926

.PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OP RELATE~CASE

-(NOTE: You cannot serve fhe Notice at Related Case !t you aye a party In the action: the person who s¢rved the notice must

complete Gr(s proof o~serv)ce. The notice mast 6a served on a!/known partied each related acHOn orproeeeding.)

1. I em al least 18 years old end not a party to this aetlan. I em a resitlenl of or employetl in the county where the malling took

place, and my 2sitlance or business address is (specify):

555 12th Street, Suite7500
Oakland, California 94607

2. i servetl a wpy of the Notice of Related Case by enclosing it in a sealetl envelope with first-class postage fully

- prepaitl and (check one):: -

a. ~ depositetl the sealed envelope with the United States Postal Service.

b. Q placed the sealetl envelope for wllection antl processing for mailing, following this busioesss usual practices,

with which I am readily familiar. On fha same day correspontlance is placed kr wilection and mailing, it Is

depositatl in the ordinary course of business with We Unitetl States Pastel Service.

3. The Notice of Relefetl Case was malted

a. on (date): July 6, 2012 ~ ,
b. from (city end state): Oakland, California

4. The envelope was atlAressed and mailetl as kllows:

a. Name o(person served: - u Name o(person served:

John McBride, Chris Platten, Mark Renner -
Street adtlress: 2125 Canoes Garden Ave,120 Street atltlress

city: San Jose city:

Slate and zip code: CA 9$125 Slate antl zip code:

b. Name of person served: d. Name of pereon servetl:

Gregg Adam, Jonathan Yank, G. Martinez
Street address: 44 Montgomery St., S[e 400 Street address:

city: San Francisco city:

State entl zip cotle: CA 94104 State antl zip cotle:

Q Names and atltlresses of etlditional pereons servetl are altachetl. (You may use form POS-030(P).)

tleGare under penally of penury untlerthe laws of the State of California that the foregoing is true and correct

vare: Ju(y 6, 2012

Julie Hokanson - ~ ~// ~~ ~ '" "~
(TYPE OP PAINT NPME OF OEUAR~Ni) (51GNPi11ftE OFOECIARAM)

NOTICE OF RELATED CASE



1 PROOF OF $ERVICF.

2 STATE OF CALIFORNIA, COUNTY OF ALAMEDA

3 At the time of service, I was over 18 years of age and not a party to this action. I am
employed in the County of Alameda, Statc of California. My business address is 555 12th Street,

4 Suite 1500, Oakland, CA 94607. - -

5 On July 1 Q 2012, I served tme copies of the following documents) described as NOTICE
OF RELATED CASES on the interested parties in this action as foltowx

6
SSE ATTACHED SERVICE LIST

7
BY MAIL: I enclosed the docwnen[(s) in a sealed envelope or package addressed to the

8 persons at the addresses listed in [he Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Meyers, Nave,

9 Ritiack, Silver &Wilson's practice Cos collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the

10 ordinary course of business with the United States Postal Service, in asealed envelope with
postage fully prepaid. -

11
Executed on Suly 10, 2012, at Oakland, California.
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SCRVICE LIST

John McBride Attorneys for Plaintiffs/Petitioners,

Christopher E. Platten RobeR Sapiens Mazy McCarthy, Tt~anh Ho,

Mazk S. Renner Randy Sekany and Ken Hered~a (Santa Clara

WYL[E, MCBRIDE, PLATTEN & - Superior Cour[ Case No. 112CV225928)

RENNER
2125 Canoas Gazden Avenue, Suite 120 AND
San Jose, CA 95125

- Defendant,
San Jose Firefighters, I.A.F.F. I,oca1230 (U.S.
Northern District Court Case No. 5:12-CV-
2904-LHK)

AND

Plaintiffs/Petitioners,
John Mukhaz, Dale Dapp, James Atkins,
William Buffington And Kirk Pennington
(Santa Glaza Superior Court Case No.
112CV226574)

AND

Plaintlffs/Petitioners,
Teresa Harris, Jon Reger, Moses Seaano and
Suzann Stauffer (Santa Claza Superior Court

- Case No. ll2CV226570)

AND

Defendant,
City Assoc. of Management. Personnel, IFPTE,
Loca121(O.S. Northern District Court Case No.
5:12-CR2904-LHK)

Gregg McLean Adam 
-

Attorneys for Plaintiff,-

7onathan Yank San Jose Police Officers' Assoc. (Santa Claza

Gonzalo Martinez Superior Court Case No. 112CV225926)

7ennifer Stoughton
CARROLL, BURDICK & MCDONOUGH, AND
LLP '..

44 Montgomery Street, Suite 400 Attorneys for Defendant,
San Francisco, CA 94104 San Jose Police Officers' Assoc. (U.S. Northern

Dishict CouR Case No. 5:12-CV-2904-LHK)

Teague P. Paterson Attorneys for Defendant, i

BEESON, TAYER & BODINE, APC - AFSCME LOCAL 101
Ross House, 2nd Floor Municipal Employees Fedeeal AFSCME, Local

483 Ninth Street 101(U.S. Northern District Court Case No.

Oakland, CA 94607 5:12-CV-2904-LHK)
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IBN: 160663)
:.cam
(SHN: 215694)
~ave.com
RffiACK, Sff.VEA&WILSON

(ENQORSEDI
„I I-F D

JUL I 1 7014
~~

EY~—__ ~ryyGi~

A.7caMPT FROM FII.ING FEES
(IOV'T CODE § 6103

far Defendants end Respondents
s Jose end Debxa Figone

SUPERIOR COURT OF THC STATL OF CALIFORNIA

COUNTY OF SANTA CLARA

TSRESA IJARRIS, JON REOER MOSES
SERRANO end SUZANN STAUFFER

Plaintiff end Petitlonar,
V

N JOSE, DEBRA PlGONE, 3n
ipacity as City Memger of the
N JOSE, end DOES 1 though

. Defendant and Respondent.

TfIIi BOARD OF ADMR~I51'RATION FOR
1'I3E 1961 SAN JOSE POLICE:9ND FII2E
DEPARTM&N'C RfiTIREMHNT PLAN,

Necessary Parties fi Interesk

Case No. 112CV226570.

NOTICE OIL' RCLATED CASE5

Complaint filed; Sma 15, 2012
Amended Complaint Sled: July 3, 2012



1 NOTICE OF RELATED CASES

2 Four related state-court actions are currently pending before differentjudges in this Court

3 regazding the validity of Measure B, apension-reform measure recently enacted by voters of the

4 City of San Jose ("City"). These actions are also related to a federal action for declaratory relief

5 filed by the City that is currently pending before the Honorable Lucy Koh in the United States

6 District Court for the Nocthembisnict of California.

7 The first-filed of the four state-court actions is San Jose Po[ice OJf cers' Association v.

8 City ojSan Jose, Santa Clara County Superior Court Case No. 112CV 225926, assigned to Hon.

9 Patricia M. Lucas in Dept. 2. On Friday, July 6, 2012, the City filed a Nolice of Related Action in

10 that case. That Notice is attached hereto as Attachment 1.

1 I The CiTy's action in federal court is [he first-filed of all five acUOns. It is also the most

12 comprehensive, encompassing all claims and parties, or parties in privity thereto, of the four

13 actions pending in this Court. Specifically, all five actions contain overlapping clauns seeking

14 declazatory relief regazding the validity (or invalidiTy) of Measure B under the contracts, takings,

15 and due process clauses of the California Constitution. The City's federal action and the San Jose

16 Police Officers' Association's state court action also seek declazamry relief reguding Measure B's

17 validity (or invalidity) under the free speech, right to petition, sepazation of powers provisions

18 under the California Cbns[itution, the Pension Protection Act, and the Meyers Milias Brown Act,

19 and regarding whether Measure B breaches any contracts.

20 Requiring these identical and overlapping issues to be heard by differentjudges would

21 result in substanlial duplicarion of state and federal judicial resources.

22 In light of the above, and given that only the City's federal action seeks adjudication of

23 Federal claims, the single federal action is the most ef£cient forum for fully adjudicating the
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validity of Measure B. Accordingly, the City will shortly be filing a motion in Department 2 to

consolidate and stay the four state court acGOns so that the parties may litigate the validity of

Measure B in a single federal court action, before a single judge.

DATED: July 10, 2012 MEYERS, NAVE, RIBACK, SILVER &WILSON

By: 
~~

A ur A. Aartinger
Li a M. Ross

- Jennifer L. Nock
Michael C: Hugh
Attorneys for CITY OF SAN JOS&

1932400.1
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t Arthur A. Hertinger (SBN: 121521)
etiertinger@meyersnave,com

2 Liada M. Ross (SBN: 133874)
Iross(~m eyecsnave.com

3 Jennifer L. Nock (SBN: 160663)
jnock~meyersnave.com

4 Michael C. Hughes (SBN: 215694)
mhughnsQmeyersnave.com

5 MEYERS,NAVE, RIIIACK, SII,VER&WILSON
555 ] 2~ Street, Suite 1500

6 Oakland, California 94607
Telephone: (510) 808-2000

1 Pacsimile: (510) 444-1108

~F~+noi3s~o~
~~"~~_-~

JUL I 1 1012

-r

P.XF,MPT FROM FILINQ FEES
QOV'T CODH § 6103

8 Attorneys for DeFendants and Respondents

City of Sen Jose and Debra Figone

9
SUPLrRIOR COURT OF TAB STATE OP' CALiFORMA

10
COUNTY OFSANTA CLARA

11

12 JOHN MIJRHAR, DALG DAPP, TAMES Case No. 112CV226574
ATKINS, WII,L[AM BUFFIN4TON and

13 KIRK PENNINGTON,

14 Plaintiffs end Petitioners, NOTICL~' OF RELATED CASES

15 ~ v. - - ~Compleint filed: June 15, 2012

16 CITY OF SAN SOSE, DEBRA FIGONE, in ~ 
(~Y ~AOiher official capacity as CiTy Manager ottt~e

17 CITY OF SAN JOSE; end DOES 1 Uuough
15,

18
Defendants and Respondents.

19

20 THE BOARD OF ADMINISTRATION FOR
T73L 1975 FTsDERATED CITY -

21 EMPLOYEES' REITI2EMENT PLAN,

22 Necessary Party in Interest

23

24

25

26

27

28



1 NOTICE OF RELATED CASES

2 - Four related slate-court actions aze currently pending before different judges in this Court

3 regarding the validity of Measure B, apension-reform measure recently enacted by voters of the

4 City of San Jose ("City"). These actions aze also related to a federal action for declaratory relief

S filed by the City that is currently pending before the Honornble Lucy Koh in the United States

6 DisVict Court for the Northern Dishict of California.

7 The first-filed of the four state-court actions is San Jose Po[ice Officers' Association v.

S Ciry of San Jose, Santa Claza County Superior Court Case No. ll 2CV225926, assigned to Hon

9 Patricia M. Lucas in Dept. 2. On Friday, July 6, 2012; the City filed a Nolice of Related Action in

10 that case. That Notice is attached hereto as Attachment t.

11 _The City's action in federal court is the first-filed oCall five actions. It is also the most

12 cbmprchensive, encompassing all claims and parties, or pasties in privity thereto, of the four

13 actions pending in this Court. Specifically, all five actions contain overlapping claims seeking

14 declaratory relief regarding the validity (or invalidity) of Measure B under the contracts, takings,

I S and due process clauses of the California Constitution. The City's federal aclion and the San Jose

16 Police Officers' Association's state couR action also seek declaratory relief regarding Measure B's

17 validity (or invalidity) under the free speech, right to petition, sepazation of powers provisions

1 S undax the California ConstiYUrion, Ute Pension Protec5on Act, and the Meyers Milian Brown Act,

19 and regarding whether Measure B breaches any contracts.

20 Requiring these idenpcal and overlapping issues to be heard by different judges would -

21 result in substantial duplication of state and federal judicial resources.

22 In light of the above, and given that only the Ciry'sfederal action seeks adjudication of

23 federal claims, the single federal action is the most efficient forum for fully adjudicating the
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1 validity of Measure B. Accordingly, the City will shortly be filing a motion in Departrnent 2 to

2 consolidate and stay the four state coi¢t actions so that the parties may litigate the validity of

3 Measure B in a single federal court action, before a single judge.

4

5 DATED: July 1Q 2012 MEYERS, NAVE, RIBACK, SILVER &WILSON

6

7 By,

g Art ur A. 'nger
Li da M. R

9 - - J fifer L. ock
~ 0 ichael C. Hughes

Attorneys for CITY OF SAN JOSE

ll

Iz 1932409.1
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PLAINTIFPIFETITIONER: S3t1 IOSCP0IICC ORICRI'S~ASSOCIBLIOtt 
c.sE~+uMam~

DEFENDANTIRESPONOEM: Cllj~ Of San TOSC. Bd Admin for Police Fire Ret P 
ll2CV225926

2. (Continued) .

e. Case type: Q limi~etl civil Q unlimiMtl 6vi1 Q probate ~,famiy law ~ other (speNry):

f Filing date: June 6, 2012

g.. Has this case been tlesignatetl ortlelertnined as"wmplex7" Q Yes Q No

h. Relationship of this wse to the wse referenced above (check ell that apply):

Q 7nvoives the same partle5 antl is based on the same or similar daims.

Q arises from the same or substantially itlenHCal irensaGlona, incitlenLS, orevents requiring the determination of

the same or sobstanHally identical questions of Iew.oHact. -

involves Gaims against, tithe to; possession of or damages to the same propetly..

Q is likely for other reasonsto require substantial duplication ofjudiclal resourcesif heartl by different judges.

~✓ Atltlilional ea~planation is attached in attachment 2h

i. SlaWS Ot case:

Q Pentlin9

Q dismissed Q with O H'~~houtprejuEice

Q Cisposetl of byjudgmenf -

3, a. Tine: ~ Teresn Harris, et al. v. City of San Jose, et al.

b. Case number: 112CV226570

. c.. Coud: ~! same as above -

Q ocher share or fetleral coutl (name antl address):

d. DepaemenC Dept. 9; Hon. Mark H. Pierce

e. Case type: Q limited civil ~✓ unlimitetl civil Q-probate Q Family law Q other (spedfy): ,

E Filing date: JUrtC 15, 2012

g. Has this case been tlesignateE ordete~minetl as "wmpleK!" ~ Yes Q No

h. Relationship of this case to the case referenced above (check all that apply):

Q 'Involves the same parties and is basetl on the same or similar palms

arises from the same or subs[antialty Identical transactions, incidents, or events requiring the delerminetion of

the same or subs(antially Wentiwl questions of law orfact.

invoWes Gaims against, title to, possession of, or damages to the same propehy.

is likelyfarother2asons to require substanliaiduplicationofjudiciei resourcesitheartl by differentl~dges

Q AdtllHOnal explanation is attached in attachment 3h

i. Status of case:

~ Pending

~ tlismissetl ~ with O ~+'~~hout preludice

Q disposed of by judgment

4. Q Additional relaletl cases are described in Attachment 4. Numberof pages attached t _

oa~e: July 6, 2012

Jennifer L. Nock Attorney for City of San Jose
(i V GE pE PflIM NAM f.OF PpRN OR AIIORNEI}

OF RELATED CASE



Attachments 4 and 16-4h to Notice of Related Case Form CM-015

San Jose Police Officers' Association v. City of San Sose et aL -
Case No. 112CV225926

- ACtachment4 _

a - Tide: Jabx MukAar, et aL v. City of San ]o.re, et a! -
b Case Number: t12CV226574
c Court: Same as above
d DepartmenC Dept. 8, Hon. Pctee Kievan _
e ~ Case Type: Unlimited civil
E Filing Date: June 15, 2012 - -
g Complex Case Stains: No -case has not been designated complex

h Relationship of This Case ro the Case Referenced Above:
X Arises from the same ox su6stanpally identical. transactions, incidents, of events

requiring the detemunauonof tFie same or substantially identical questions of Iaw ox Eact.

X Is likely foi othu reasons to iequixe subsranflal duplication of judicial resources iE

heard by diEfuent judges.. Additional explanation is attached in attachment 4h.

i. - Status of Case: Pending

Attachment lh-4h

Four related state-court actions aze currently pending before different judges in this Court

regarding the validity of Measure B, a pension-reform measure recently enacted by votes of the

City of San Jose ("City"). These actions aze also related to a federal action for declaratory relief

filed by the City that is currently pending before the Honorable Lacy Koh in the United States

District Court for the Northern District of California..

The CiTy's action is the first-filed of all five actions. It is also the most comprehensive,
encompassing all the claims and parties, or patties in privity thereto, of [he four actions pending

in this Court. Specifically, all five actions contain overlapping claims seeking declaratory relief

zegarding the validity (or invalidity) of Measure B under the contracts, takings, and due process

clauses of the California Constitution, The City's federal action and the San Jose Police Officers'

Association's state court action also seek declaratory relief regarding Measure B's validity (or

invalidity) under the free speech, right to petition, separation of powers provisions under the ..

California Constimtio~; the Pension Protection Act, the Meyers Mitias Brown Act, and
regazdiag whether Measure B breaches any contracts.

Requiring these identical and overlapping issue to be heard by differentjudges would result in

substantial duplication of state and federal judicial resources.

In light oi'the above, and given that only the City's federal action seeks adjudication of federat

claims, the single federal action is the most efficient £omm for fully adjudicating the validity of

Measure B. Accordingly, the CiCy will shorily be filing a motion in DepartmenE2 to consolidate -

and stay the four state court actions so flint the parties may litigate the validity of Measw'e B in a

single Federal court action, before a singlejudge.
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PWNTIFFIPETITIONER; S3R.IOSC POIiCC OPfCCCS'F~SSOC13t1011 usE xumeex:

DEFENDANT/RESPONDENT: CtL}' OC S8t1 I05¢~ Bd Admin for Police Fire Ret ~f ll2CV225926

.PROOF OF SERVICE BY FIRST-CLASS MAIL

NOTICE OF RELATED CASE

-(NOTE: You cannot serve the Notice of Relatetl Case !! you are a party In fhe action: The person who scrvetl the notice must
complete this pmoPofservice. The notice mus[beserved an all known partlesln each related action orp~aceedingJ

i. I am at least 78 years old and not a paM1y to this action. 1. am e resident of or employetl in (he county where the mailing took
place; and my residence or business atldress is (spedfy):

555 12th StreCt, Suite1500 -
Oaklend, California 94607

2. I served a copy of the Notice o(RS/atetl Case by enclosing It in a sealetl envelope with first-Gass postage fully

prepaitl antl (ch6ck DneJ;
a. Q deposRed the sealed envelope with the United States Postal Service.

b. ~✓ placed the sealed envelope for collection antl processing for mailing, following (his business's usual practices,

with which I am readily fam7iiar. On the same day correspondence is placed for wllection and mailing, it is
deposited in the oNinary couree of business with the United States Postal Service.

3. The Nolice of Related Case was mailed

a. on (date): July 6, 2012 - -

b. from (city ana state): Oakland, California

4. The envelope ivas addressetl antl mailetl as follows

a. Name of pers6n served: c .Name of person served

John McBride, Chris Platten, Mark Renner -
Street address: 2125 Canoas Garden Ave,120 Street address: -

City: San Jose City:

State end zip cotle: CA 95125 State and zip wtle:

b. Name of person served: ~ d. Name of person servetl:

.Gregg Adam, Jonathan Yank, G. Martinez
street address: 44 Montgomery St, S[C 400 Street address:

- Ciry: San Francisco Ciry:

State and zip cote: CA 94104 State and zip code:

Names end atltlressas of atltliUOnal persons served ere attachetl. (You may use (ortn POS-03D(P)J

declare antler penalty of perjury under the laws of the State of CeliPornia that the foregoing is true and o~rtecL

Date: July 6, 2012

Julie Hokanson ~ YJ '^'~~ ~ "" «'~---
Q'/PFd1PRINiNAMEOFpELUflPNi~ (S~GNALORE O~DECUFNNi)

NOTICE OF RELATED CASE 
v.vo~mo
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PROOF OF SERVICE -

STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, I was over 18 yeazs of age and not a party to this-action I em
employed in the County of Alameda, State of California. My business address is 555 d2th Street,
Suite 1500, Oakland, CA 94602

On July 10, 2012, I served hue copies of the following documents) described as NOTICE
OF RELATED CASES on the interested parties in this action as followx

SEE ATTACKED SERVICE LIST

BY MAIL: I enclosed the documen[(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiaz with Meyers, Nave,
Riback, Silver &Wilson's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placeA for collection and mailing, it is deposited in the
ordinazy cowse of business with the United States Postal Service, in a sealed envelope with
postage fiilly prepaid.

. Executed on Juty 10, 2012, at Oakland, California.

Jila H. oleo
1932303.1
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John McBride - Attorneys for Plaintiffs/Petitioners,
Christopher E. Platten Robert Sapien, Mary McCarthy, Thanh Hq

Mark S. Rennet Randy Sekany and Ken Heredia (Santa Clazn

WYCIE, MCBItIDE, PLATTEN & Superior Court Case No. 112CV225928)
RENNER
2125 Canoas Gazden Avenue, Suite 120 AND
San Jose, CA 95125

Defendant,
San Jose Firefighters, I.A.F.F. Local 230 (U.S.
Northern District Coun Case No. 5:12-CV-

_ 2904-LHK)

AND

Plaintiffs/Petitioners,
John Mukha, Dale Dapp, James Atkins,
William Buffington Md Kirk Pemi~gton
(Santa Gaza Superior Court Case No.
112CV226574)

AND

PlairtiFfs/Petitioners,
Teresa Harris, Jon Reger, Moses Serrano and
Suzann Stauffer (Santa Claza Superior Court

-Case No. 112CV226570) ',

AND

Defendant,
City Assoc. of Management. Personnel, IrPTE,
Loca121(U.S. Northern District Court Case No. '..
5:12-CV-2904-LHK)

Gregg McLean Adam Attorneys for Plaintiff,
Jonathan Yank - San Jose Police Officers' Assoa.(Sa~ta Claza

Gonzalo Martinez Superior Court Case No. 112CV225926)

7ennifer Stoughton
CRRROLL, BURDICK & MCDONOUGH, AND -

LLP
44 Montgomery Sheet, Suite 400 Attorneys for Defendant,
San Francisco, CA 94104 San Jose Police Officers' Assoc. (O.S Northern

Dishict Court Casc No. 5:12-CV-2904-LHK)

Teague P. Paterson - Attorneys for Defendant,
BEESON, TAYER & BODINE, APC AFSCME LOCAL 101
Ross House, 2nd Floor Municipal Employees Fedeial AFSCME, Local

483 Ninth Street 101(U.S. Northern District Court Case No.

Oakland, CA 94607 5:12-CV-2904-LHK)
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1 NOTICE OF RELATED CASES -

2 This action is related to four state-court actions that aze currently pending before different

3 judges in this Court regazding the validity of Measure B, apension-reform measure recently

4 enacted by voters of the Ciry of San JosB ("City"). These five state-court actions aze also related

5 to a federal action for declazatory relief filed by the City that is currently pending before
 the

6 Honorable Lucy Koh in the United States Dishict Court for the Northern District of C
alifornia,

7 The first-filed of the five statewourt actions is San.losE Pa[ice Officers' Association v. Ciry

8 of San Jose, Santa Claza County Superioi Lour[ Case No. 112CV225926, assigned to Aoa

9 Patricia M. Lucas in Dept. 2. On Friday, Suly 6, 2012, the City filed a Notice of Related Action in

- 10 that case. -That Notice is attached hereto as Attachment 1.

11 The City's action in federal court is the first-filed of all six actions. It is also the most

12 comprehensive, encompassing the vast majoriTy of claims and all parties, or parties in privity

f 3 thereto, of the five actions pending in this Court. Atl six actions contain Overlapping claims

14 seeking declaratory relief regazding the validity (or invalidity) of Measure B under the contracts,

15 takings, and due process clauses of tUe California Constitution The Ciry's federal actioq the San

16 Jose Police Officers' Association's state-eourtacrioq and this state-court action by AFSCME all

17 seek declazatory relief regazding Measure B's vzlidily(or invalidity) under the sepazation of

-- - -18 powers provision of the Califomia.Constitufion and under the Pension Protection Act.

19- Requiring these identical and overla{~ping.issues to be heard by differentjudges would

20: result in substantial duplication of state and federal judicial resowces.

21 In light of the above, and given that only the City's federal action seeks adjudication of

22 federal claims, the single federal action is the most efficient forum for fully adjudicating the

23 validity of Me¢sure B. Accordingly, the City will shortly be filing a motion in Department 2 ro
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1 consolidate and stay the four state court actions so tttat the parties may lifigate the validity 
of

2 Measure B. in a single federal wort action, before a single judge.
3 ..

4

5 DATGD: July L 2012. MEYERS, NAVE, ffiBACK, SILVCR &WILSON

6

~ - BY;

g - A A. Hart' r _
Lii a M. Ross

9 - Je fifer L. Noc

10 
- Michael C. Hughes

Attorneys for CITY OF SAN JOS$
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NOTIC20F REI.AT~O CA96. - z

ItlAAfMy, In cwonolo01cnl8rtloreMONlrp7rotlato afflUnD,ell cas0sreleledro Ne Date /o~erenceo,aboua.- ~ ~ ~
i, e. nua. Ctry ofSan~Josa v.San loco Polioo Officau'AeeoolaGan, et el. ~ .~ B1/ ~':~}(

n. cnao number. 3il2CV~029b4 LfllC hSG ~ ~ ~~ ~~
4 Cou11:. (,~ name ac above

CT, aUierstala a~tOtle!el w4tl (name 6nJBtltl/ab~; U.S.}Ji9tfIP000ll1t~N.A. CCa1~.~290 S. 1bt Stn Si.;CA
d. aupar~~ $un Jose Aiv(ston,Hon. Lucy Koh, Camtromn &
a Caeolype:- (~ 1lmimtl alvA ~✓ unlhnilep dM -(~ proWlO Q fPmlly law (~ alhel (spealp9: '

r t Fllinp Gale: Jttlra $~29t]

p. He:Ihb ease baentleslgnnbC Or delercnlned as'coMp~ax4' ['~ .Yea Q]~ No

h. Rala~brmhiprof Nls caso rotl~a u&e relarorimd eEOVe (Meek n9aelyopry): - ..

m NvOWea NO SdfrlB petlleaend ie bBaBE on Ne creme o~f4pllar USlroa,

D stlsee fiom rho game orsu0alentlallyltlentloa~ireneaollana, IncltlenU, or e~enlu requMnA~ha tlalerminelbn of
- tho aemu oraubatanVelly lBerNOal que¢tlpnaoflevrar (oCt

ImoWes Velma ~galmE tltlo Co, poeeeealon ol, or deMaO~e la Me same prppetly,

Q] Is llkaly Mr olnar roamnsbnpuimaubbtentlel0upliwlign o(~uCIClei roaoumee kAeatti bydlHeront~udgae.

[~] Atld~Wnele~lanatbnis al~edieOln'attBGYimanNh
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I~ pentllnB
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-~,,,J tl~epoeetl ofby~udgmont ~ _

2, a. Tn~e: Robert SaplLn, et al. v, Cdy ufSa~~Josc, e[nl; ~ ~ - -
b. cuso'numbar. 112CV225928
a Coum [~ wmo os ebovn

'olner'slato or fetlorel wu~(namo and orltlross):

a. ooaanmone Dept. 8. hlon. Peter Kirwam

~.d.
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CM-011

ewwnFpmtimoNea: San Jose Police Officers' Association 
- ~~E~+umbw:

DEFENDAMIRESPONDENT: C1Ty OYS&A JOSC, Bd Adnlirt fOY POIiCC FIVC RCt P 
112CY225926

2. (conflnued) ~ .

e. Case hype: O Iimtled clvll D unlimitetl civil O Probate O family law O 
other (speciry):

1. Fuing date: June 6, 2012

g.. Has This ease been desl9natetl of determinetl es "complex?" . Q Yes' Q No

h. Rela4onshlp~ol~hls casa ~o the case re(erencetlabove ~(checkpl/that apANk

Q ' involves the same partie$ and is based on Ne same o~ similar Galms.

Q arises from the same or subs[enllalty Itlenticai transactions, Incitlents, orevenls requinfg in¢ tlelermin
aNOn of

the same o~ substantially ideMlcai gvesdons of law.o~ tact

~ Involves claims against, Lille ~o; possesslonvf, qt damages to the 4amapropeM1y..

Q is likely lorofner reasons fo rgg6ire substantial dupilcation of ~utllcial resources if heartl by tliNerenyudges.

~✓ ~ Addtllonel explanadon Is alWChed in altechmont 2h - -

~. stews of wsa: .. _ .

d Pentling

O dismissed Q' with' O wlihovt prejudl~

Q. dlsposetl of by Jutl9menC

3, e. l7ae: ~ Terosa I-Iarcis, etai. v. City of San Jose, et aL

b. Csae camber: 112CV226570 ~ -

. c Coup; ~ same es ebova ~ .. - '

Q- olhe~e(ete orfetlerai court (nemo and add2ss):

d. Dopaemenc Dept. 9; Hon. Mark H. Pierce

e, Cese typB: Q nm¢ee ~iw O w1lmlteC civil 0-pmbete ~~family low Bother (spodry):

t Filing date: June15,2012

~g. Hea this cesa been deslg^ated ordetertnined'as"wmplexP°. O ''des Q Na

h. Reletlonehlp olthls caseto.the case referenced above (chedea/I thetapp/y): .

Q ' Involves ~hC sa01e partlas B~tl is tiabetl on the same or almller GeMS.

Q ~ eases fmm the same or subsfentieily ken9cal bsnsaklons, incidents, or events requldng 0a Eetermineilon 
of

the came ar aubstandally kentical questions of Lew or faIX.

~ Inwlvos clalmn agelnsl, title to, possession of br aameges to the same property. - ~ -

Q Is likely forotfier reasons tq require substantial dupllcatlon ot~udidal resources if heard by dltteren~~uCgas.'

m Atlditlonal explana4on is et~ached In e(WChmenl3h

I. Ste WS Besse:

~ Oentlin9

Q tlismlasetl Q with Q wlthoul preJutlira

Q disposed of by jud8menl - - -.

4. nJ AtldplonaV~elated cases aYe tleseflbe~in Aflachment 4. NUmbarof pages atleGiotl: 1

Oate: July 6, 2012 _

Semiifer'L. Nock Attorney for Ciry of San Jose ►~ ~ ~qS ~~
(iYVCOfl PRIMNAMEOF~ARtt OR Ai?ORNEYI V 1~'~TUPf 'PNfltt OR PRONNEI~

NOTICE OF RELATED



Attachments Q and lh-4h to Notice of Related Case Roan CM-015

San Jose Police Officers' Association v Ciro of San Jose et al:

Cese No. ll2CV225926~

- Attachment 4 -

a .Tide: _ John M+rkhar, et al. a GYy ojSan Jon, et aL

b - Case Number. 112CV226574
< Court: Same as above
d Depaztrnenl• ~ Dept 8, Hon. Petce Kievan

c ~ Case Type: '. Ualirimited civil
F Rilirig Date: June 15; 2012 ~ ~ ".
~ Complex Case Status: No —case has not been designated complex. '.

h Relationship of This Case to the Case Referenced Abogc -, ~ ~ ~ -
X ~ Arises fxom the same ox substanpally identical transactions, incidents, or events

xequiriug the decexminafion~of tfie same or substanpally idendcAl quesfions of law ox fact.

X ~ Is likely fox oThee xeason$ to requite substantial duplication of judidal msousu iE

heaid by difEeeent judges,. Additional ~erzplanadon is at~ched in anachment 4h.

i StaNS of Case: ~ Pending
i ,

Attachment lh=4h

Four related sfate-couR actions aze cuaenUy pending before diffezent judges in ttus Court -.

regarding the validity of Measure B, apension-xefrorm measure recently enacted by voteis of the

City oFSan lose ("City"). The"se actions are also-related to a federal action for declaratory relief

filed by the City that is currertly js'ending befofe the Honorable Lucy Koh_ in the United States ~.
Dishict Court for the Northern District of California.

The City's action is the first-filed of all five actions. It is also the most compechensi4e,
encompassing all the claims and parties, or patties in privity thereto, of the four actions pending
in ttus Gourt. Specifically, all five actions contain overlapping Claims seeking declaratory relief

regarding the validity (orinvalidity) of Measure B order tk~e contracts, takings, and due process

clauses of the CaLifomie Constitution. The City's federal action and the San lose Police Off cexs'
Association's state court action also seek declazatory relief regarding N[easure B's~validity (or

invalidiTy) under the free speecfi, right to petition, separation of powers provisions under the
California Constitution; the Pension Protection Act, the Meyers Milins IIrown Act, and
regarding whether Measure H breaches any contracts.

Requiring these identical and overlapping issue [o. be heard by different judges would result in-
substan[iaf dupliealion of state and federeljudicial resources.

In light of the above, and given that only the City's federal action seeks adjudica8on of federal

claims, the single federal, action is the most efT'icientfonun for fully adjudicating the validity of

-Measure B. Accordingly, the City will shortly be filing a molion in Department 2 to wasolidate

and stay the four state couR actions so that the parties may litigate [he validity of Meuure 6 in a

singlefedera( court action, before a singlejudge. ~ -



' - CM-01:

PWNTIFFR'ETITIONFA: Sa[I JOSC POIICC OEYlCCCS~A$SOCIBYlOI1 
G3EMIMeFR

OEFENDANIIRESPONOENP..CtCy OY SfltI JOSC~ Bd Admin for Police Fire Ret ~j 112CV225926

. PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE Of RELATED CASE

`(NOTE: You canna[ serve fhe Notice of Relatetl Case //you are a p5rty in fh¢ aetlon: The persan who servetl fha noRCe must

complete th/s proo/olservlco. the nopce mustbe served on all known Aartles in each mfated aci/on orprocoeding.J

1. I em et least 78 years old end not e party W lhls action. I am a resltlent of aremployetl in the county where tho mailing took

place, end my resltlenca or business address Is (speci/yf.' '

555 d2UiStreek Suite lsoo ~ - -
Oakland, California 9467

2. I servetl a copy o(the Notico olRelated Case by enGosing It in a sealetl anvelope with NrsFdasspostega Polly

prepaltl antl (chock oneJ:

a. ~ tleposketl the sealed envelope with the Unitetl Stales POStaI.SeMce.

b. Q plao3d rho soalad envelope for collection and pmcessing (or mailing. following phis business s usual preGices,

- with which 1 am reaClly familiar On the same tlay cogespondence Is placed Porcoliection entl maifng, it is

tleposited in the ordinary worse of business with the Uniletl States Poslel SeMCe.

3. The NOtice oiRe/etod Case was mallod

a. on (vete~: Jufy 6, 2012 ~ ` , ~ -
b. from (city anastato): Oakland, California

.4. The envelope was addressed and mallod as follows;

. a. Name of pereon serveC: - c. Name of peraonservetl:

John L4IcBride, Chris PlaUen, Mazk Renner.
Street atldress: 2125 Canoas Guden Ave,120 Sveat adtlress:
City: San lose Gty:

State entl zip cotla: CA 95125 Slate entl iip catle:

V. Name of parson servetl: tl. Name of person serveC
Gregg Adam, Jonathan Yank, G. MaRinez
Street adtlress: 44 MnPtgomery St., Ste 400 Streel adGress:

qty: Sau Francisco ~ - Ciry: - ~ _

State ah0 zip cotla: CA' 94104 State and zip wde:

Q Namas and~atltlresses o4 additional persons servatl aro attached. (You may use Iomi P06030(PJJ

declara untler penalty of perjury undorthe laws of the Stele of Callkmle that the foregoing Is true antl correct.

Data: July 6, 2012 -

Julie Hokanson - ~ ~A PLC ~ '~---.
(m're aaanwr nnmeoroesxneeup ~sionnrvree okoecwuxr~

u+om~no. Amy i,zoon NOTICE OF RELATED-0ASE 
v,e.aen
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PROOF OF SERVICE

~'~ STATE OF CALIFORNIA, COUNTY OF ALAMEDA - -

At tkie 6me of service, I was over 18 years of age and not a party to this action. I am
employed iri the County of Alameda, State of California. -My business address is 555 12th Street,
Suite 1500, Oakland, CA 94607.

On July ~ 2012, I served true copies of the following documents) described as
NOTICE OF RELATED CASES on the interested parties in this action as follows

SEC ATTACfiED SERVICE LIST -

6YMAIL: I enclosed the documents) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following ow ordinary business practices. I am readily fazniliar with Meyers, Nave,
Riback, Silver &Wilson's practice~for collecting and processing correspondence for mailing. On
llie same day that the correspondence is placed for collection and mailing, it i5 deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope with .

',. postage fully prepaid. -

i declare under penalty of perjury under the laws of the State of California that the
foregoing istrne and correct. _

Executed on Jply ~~-2012,-at Oakland, California. -

Ji(al H. Folev
'., 1932303.1 -

1I2CV227864
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14
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l7

18

19

20

21

22

23

24

25

26

27

28

SERVICE LIST

John McBride Attorneys for Plaintiffs/Petitioners, Robert Sapien,
Christopher E. Platten Mary McCarthy, Thanh Hq Randy Sekany and
Mark S. Renner Ken Heredia (Santa Clara Superior Cowti Case No.
WYLIE, MCBRIDE, PLATTEN & ' 112CV225928)
RENNBR
2125 Canoes Gazden Avenue, Suite 120 AND
San Jose, CA 95125

Defendant, San Jose Pixe£ghters, I.A.F.F. Local
-230 (U.S. Northern District Court Case No. 5:12-
CV-2904-LHK) -

AND

- - ~ - Plaintiffs/Petitioners, lohn Mukhar, Dale Dapp,
- James Atkins, William Buffington Md Kirk

- Pennington (Santa Clara Superior Cour[ Case No.
112CV22G374)

AND

PLaintiffs/Petitioners, Teresa Harris, Jon Reger,
-Moses Serrano and Suzann Stauffer (Santa Claza

_ Superior Gourt Case No. 112CV226570)

AND

Defendant, City Assoc. of Management. Personnel,
IFPTE, Local 21(U S. Northern District Court Case -

- No. 5:12-CV-2904-LHK)

AND

Defendant, The Internalional Union of Operating
Engineers, Local Na. 3 (U.S. Northern District.

- Court Case No. 5:12-CV-2904-LHK)

Gregg McLean Adam Attorneys for Plaintiff, San Jose Police Officers'
Jonathan Yank Assoc. (Santa Claza Superior Court Case No.
Gonzalo Martinez 112CV225926) - -
JenniCer Stoughton -
CARROLL, BURDICK & AND
MCDONOUGH, LLP
-44 Montgomery Street, Suite 400 Defendant, San Jose Police Officers' Assoc. (U.S.
San Rranciscq CA 94104 ~ Northcm District Court Case No. 5:12-CV-2904•

LHKI

2
112CV2278fi4



I Teague. P. Paterson Attorneys for Defendant, AFSCME LOCAL 101

BEESON, TAYER & BODINE, APC Municipal Employees Federal AFSCMC, Local

2 Ross House, 2nd Ploor 101(U.S. Northern District CouR Case No. 5:12-

483 Ninth Street ~ - CV-2904-LHK)
3 Oakland, CA 94607 -

- ~ ~ ANDq

- Plaintiff,AFSCME LOCAL 101 (Santa Claza
5 ~. County Superior Cour[ Case No. 112CV227864)

6

7 - -

8

9 ~.

10
_ -

ll

12

13
-

14

IS- - -

16

17

tg

t9

20

21

22

23

24

25

26

27

28
3

112CV2278G4
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JOHN McBRIDE CAROL L KOENIG
~ ~ - CHR6'ICIPHiiit E. PLATIEN - DANIEL h MENENDL'Z

~ ' MARK S. RCNNER AMY G SEKANV

ALewCOryo~aGOn _

2@5 CANOAS GARDENAVENVE, SUITE 120
SAN IOSE.CALIFORNIA 95125

TELEI'HONG408.9]92930
eACSN111,E 408.979.2934

July 17, 2012

Honorable Patricia M. Lucas
Superior Court County of Santa Clara
191 North First Streei —Dept. 2
San Jose, CA 95113

RIGiARD J. W VLIE, RMircd

Re: San Jose Police Officers' Association v. City of San Jose, et al
Case No. 112CV225926filed June 6, 2012

Dear Judge Lucas:

Diru1 Diel Number

We deliver herewith for your attention the Notices of Related cases Tied in accordance
with-CRC 3.300 in the above case and in Sapien, et al v. City of San Jose, et al., Case
No. 112CV225928, and American Federetion of State, County, and Municipal

Employees, Local 101 v. City of San Jose, Debra ~ F/gone, et al., Case No.
112CV227864.

Each of the related state cases are filed in Santa Clara County Superior Court and are
unlimited civil cases.

The San Jose Police Officers' Association case is assigned to your Department and is
the first related state case to be filed.

~No objection to the Notices of Related Cases has been filed and it would appear that an
order that they are related to the San Jose Police Officers' Association case pureuant to

CRC 3.300(h) would be appropriate.

//, ~~~: ..
cc: See attached Service List

1:10230 V 22561co Nucas.tl ocx
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PROOF OF SERVICE
(C.C.P. 1013(3) & 1011)

(Rewsed 1/1/88)

I,-the undersigned, say: - ~ -

-That I am now and at all times herein mentioned a citizen of the United States and
resident of Santa Clara County, California. 1 am over the age of eighteen years and not a
party to this action. My address is 2125 Canoas Garden Ave:, Suite 120, San Jose, CA
95125. On this date I served

Letter to Judge Patricia M. Lucas dated July 17, 2072 -

X by placing a true copy thereof, enclosed in a sealed envelope with postage
fully prepaid, in the United States Post Once mail at San Jose, Santa Clara County,
California, addressed as set forth below. I am familiar with my firm's practice of collection
and processing correspondence for mailing. It is deposited with the U.S. Postal Service on
that same day in the ordinary course of business, i am aware that on motion of a party
served, service is presumed invalid if postal cancellation date or postage meter date is
more than 1 day after date-of depositfor mailing in affidavit. -

Richard Doyle, City Attorney
City of San Jose
200 East SantaClara Street
San Jose CA 95113

Debra Figooe, City Manager Arthur A. Hartinger, Esq.
City of San Jose Meyers, Nave, Riback, Silver &Wilson
200 East Santa Clara Street 555 12~' Street, Suite 1500
San Jose, CA 95113 Oakland, CA 94607

Attome s Po~The Ci o/San Jose

Teague P. Paterson, Esq: Gregg McLean Adam, Esq.
~shtasp M. Soroushian, Esq. Jonathan Yank, Esq.
Beeson, Tayer &Bodine, APC Carroll, Burdick &McDonough LLP
483 Ninth Street, 2ntl Floor 44 Montgomery Street, Suite 400
Oakland, CA 94607-4051 San Francisco, CA 94104
Attorneys Por Municipal Employees Fetleretion, AttomeyslorSan Jose Police OKCers'Association

AFSCME IOCaI }01

Harvey L Leiderman, Esq.
Reed Smith, LLP
101 Second Street, Suite 1800
San Francisco, CA 94105
Attorneys (ar The Board of Atlminlsfretbn /or the
1861 San Jose Police and Fire Department
Retirement Plan and The Boats o/ AdMnistra~on for
the 1975 Federatetl C!t Em to ees' Refi,emenf Plan

declare under penalty of pery'ury that the foregoing is true and correct. Executed on
this 17th day of July, 2012, at San Jose, California.

~~~~ ~1 ~lS~ u~~~
Judith L. Caselia

~J



EXHIBIT Z



55512` Street, Suite 1500
Oakland, California 9460]
tel (510808-2000
fax (510)4011108
www.meyersnave.com

m Byers nave
ACOmmi[menita PUbli<Law

July 23, 2012

Via Federat Express

Honoxable Patricia M. Lucas
Santa Claxa County Superior Coiut
Department 2
191 N. First Street
San Jose, CA 95113

Arthur A. Hartinger
Attorney at Law
aharcinger@meyersnave.mm

R~: Sam Jote Palite Offirerr'A.voaation v. City of San]oae, et a!;

Santa Clara County Superiox Court Case No. il2CV225926

Deaz Judge Lucas:

I write on behalf of the City of San Jose ("the Cit}~') to respond briefly to Mx. McBride's

letter to you dated July 17, 2012.

The City agrees with counsel that the following cases ace related to the above-referenced

case:

Aobert Sapien, et ad ur. City of San]orq et aL; Santa Claia County Superior Court No.

112CV225928 -

• Terera Harris, et aL vs. City oJSanDore, et a~; Santa Clara County Superior Court No.

112CV226570

• John Mukbar, et al vs. City of San]ose, et a1; Santa Claza County Superior Court No.

112CV22G574

AFSCME, Loca! 107 vs. City of San Jose, et aG; Santa Clara County Superior Comet No.

112CV227864

The City previously filed its Notice of Related cases with respect ro these lawsuits.

P P0.0iE5510NFL IPW CORGOPPTION ONMLFND WS ANGELES SACflPMfNTO SAN iPANCI5C0 SPNTA POSA F0.6N0



Honorable Patrida M Lucas

Jay 2s, zois
Page 2

In addition, another related case -the first 51ed case - is pending in United States Disteict

Court, City of San Jose vs. San]ore Police OJficerr'Artociatsan, et aC; USDC No. 5:12-CV-02904

LHK. The City is filing a motion to consolidate the State court actions, as well as a morion

to stay the State coact actions pending the federal case. We anricipate the motions will be set

far hearing on August 23.

Thank you fox your eonsideeation in this matte.

~xs

Arthur A. Haztingex
AAH:kt
Cc: John McBride (counsel in Saf~ien, Horrir andMukbar)

Gregg Adam (counsel in SJPOA)
Teague Patuson (counsel in AFSCM~ ~ _ _

1939372.1
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